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THE RIGHT HONOURABLE 
ALEXANDER LORD LOUGHBOROUGH, 


LORD HIGH CHANCELLOR OF GREAT BRITAIN» 
2 


Permit me, My Lord, in humbly dedicating 
to your Lordſhip the following Work, to diſcharge 
what I conceive to be peculiarly my duty with 
reſpect to a ſubject which falls ſo immediately 
under your Lordſhip's particular juriſdiction; 
while at the ſame time I feel a great ſatisfaction 
in the opportunity it affords me, of expreſſing the 
grateful ſenſe which I entertain of the friendſhip 
which your Lordſhip ſhewed for my Father when 
living, and of the regard you have teſtified for 


his memory. ſince, in your Lordſhip's kindneſs 
to his family, 


I have the honour to be, 
My Lord, | 
with the utmoſt Reſpect, 


Your Lordſhip's moſt obedient 
and obliged humble Servant, 


ARCHIBALD CULLEN, 
a 3 | 
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BANKRUPT LAW. 


INTRO DUCTION. 


T HE law relative to 8 is entirely an 
innovation on the common law, firſt intro- 


duced by the ſtatute of the 34 and 35 of H. 8. but 


ſince totally altered and new modelled by ſub- 
ſequent ſtatutes, upon which the whole iy Remy f is 
at Neben founded. 


In the ordinary courſe of law, creditors may 
ſeize either the perſon, or the effects of their debtor, 


but they cannot take both at the ſame time; and | 


if they take the body in execution, they cannot 
Aer wards reſort to the effects. All the creditors 


B _ muſt. 


is 


—_ 
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muſt run through all the ſame proceſs to recover 
their ſeveral debts; there is no participation of the 
expence or benefit of one with thoſe of another, 


or for the common advantage of the whole; but 


whatever effects each obtains poſſeſſion of, he ob- 
tains for his own benefit excluſive of the reſt, and 
his execution veſts in himſelf no intereſt in any 
thing but in what he actually ſeizes. No pro- 
viſion is made on behalf either of any one creditor, 
or of all the creditors generally, for examining the 
debtor or other perſons, to obtain or to compel a 
diſcovery of his effects in order to have them ap- 
plied in ſatisfaction of his debts; nor on behalf of 
the debtor, for his releaſe or diſcharge upon con- 
dition of ſurrendering all his property, or when, 


the whole having been actually ſeized by his cre- 


ditors, there is no poſſibility of obtaining any fur- 
ther ſatisfaction. On the one hand, the impriſon- 
ment is not always effectual to force payment 
from an obſtinate and fraudulent debtor ; while, 
on the other, he whoſe inſolvency may have 
ariſen only from accident and misfortune, may 
ſtill be detained in prifon by a rigorous creditor, 
though he has nothing left wherewith to dry 
the debt. 


By the Wb law, on the contrary, a form 
of proceeding, upon principles equally rational 
and humane, | is allowed at the ſuit of one or more 

| "me 
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of a man's creditors, at the common expence and 
for the common benefit of them all. The debtor 
is at once, by opetation of law, diveſted of all his 
property real and perſonal, which is transferred to 
truſtees choſen by his creditors. Large powers 
are given of enquiry and examination of perſons, 
F of ſeizure and recovery of effects; and the debtor 
himſelf is required under the higheſt penalty to 
, diſcover and deliver up all his property of every 
C kind whatſoever, the whole of which is afterwards 
a divided amongſt all his creditors equally, and in 
bs proportion to their ſeveral debts. And on the 
f other hand, if the debtor makes a full diſcovery, 
- and appears to have acted without fraud, he then 
„becomes intitled to a complete diſcharge both of 
- his perſon and of any effects he may afterwards 
r- acquire, and alſo to a reaſonable allowance out of 
N- his former effects, proportioned to his good con- 
at duct and the amount of the dividend which his 
e, eſtate pays to his creditors, 


ay The advantages, however, of this ſyſtem of law 
Tr, are confined excluſively to traders, and the cre- 
ty ditors of traders ; à reſtriction, which, upon the 
{lighteſt attention to the ſtatutes, appears plainly 
to be founded, partly upon the circumſtance of 
traders having greater opportunities than other 
perſons of committing frauds upon their creditors, 
partly upon that of the greater and more ſudden 
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variations in the ſtate and condition of their pro- 
perty, to which traders, even without fraud, are 


| peculiarly expoſed, The earlier ſtatutes ſeem only 


to have had in view, the prevention of the frauds 
of the trader, and the relief of the creditor ; 
the later have, with theſe objects, combined that 
alſo. of the -relief of the unfortunate and honeſt 


debtor. 


Thoſe opportunities of fraud, and that inſta- 
bility of fortune, which diſtinguiſh the caſe of per- 
ſons employed in merchandize or buying and 
ſelling, from that of all other perſons, ariſe neceſ- 
ſarily from the nature of that ſort of capital and 


credit by which traders commonly gain their 


living *. Other perſons, who live upon the income 
of a fixed property, or by the emoluments of a 
profeſſion or employment, in which no commodity, 
properly ſpeaking, is bought and ſold again for the 
purpoſe of improving a capital by the profits, are 
ſuppoſed neither to require nor to have occaſion to 
give an extenſive credit, A more extended credit 


indeed, is both required and allowed with reſpe& to 


the proprietor of land, who in the cultivation of his 
property has occaſion to buy and fell more than 
moſt other perſons not engaged in trade; but 
then his credit is gained upon a capital, which is 


2 Ld. Loughborough Ch. J- in Parker and Wells, Co. Bt. Law. 41. 


known, 
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known, viſible, and permanent, and conſiſts prin- 

cipally of immoveable property. His perſon even 
as well as his property may be conſidered as in a 
manner ſtationary ; and though he ſhould remove 
the former-out of the reach of his creditors, the 
latter, which was at once the foundation and the 
meaſure of the credit which they gave, cannot be 
removed, but remains as their ſecurity. With 
reſpect to the trader, all theſe circumſtances are 
reverſed. He both requires and has occaſion to 
give the moſt extenſive credit. This is neceſſarily 
involved with that of a variety of other perſons, 
and has no other limits than the opinion which 
may be entertained of his prudence or integrity, 
and the ſuppoſed extent and profits of his dealings. 
Theſe are intricate in their nature, and may be un- 
limited in their extent. His capital may conſiſt 
altogether, and generally does for the greateſt part, 
of moveable property. It is generally unknown, 
always uncertain, and perpetually flutuating. It 
is continually going from him, and returning to 
him again. He is expoſed not only to ſudden 
and irreparable but alſo to ſecret loſſes; and he 
can eaſily remove his perſon, and his effects, when 
and whitherſoever he pleaſes. In ſuch a caſe, the 
immediate ſeizure of the perſon, the effects, and 
the accounts of the debtor, is obviouſly of the laſt 
importance to creditors, for the fake at once of 
ſecurity, diſcovery, and diſtribution, On the other 
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INTRODUCTION. 


hand, on the part of the trader himſelf, if he has 


conducted. himſelf honeſtly towards his creditors, 
made a full diſcloſure, and delivered up all his 
property to be divided amongſt them, in ſatisfaction 
of their debts as far as it will extend; it appears 
equally reaſonable, that in that caſe his creditors 
ſhould releaſe him from a ſtrict and rigid per- 
formance of engagements, which, without fraud, 
and only through the caſualties incident to trade, 
he has been diſabled, completely to fulfil. 


Bankruptcy, and Inſolvency, though ſometimes 
confounded, are things perfectly diſtin& in law. 
One who is inſolvent may never become a bank- 


rupt, or be capable of becoming ſo; and a bank- 


rupt may finally prove to be ſolvent. The term 


bankrupt is appropriated excluſively to traders, 


and to ſuch traders only, as come within certain 
ſpecific deſcriptions, contained in the ſeveral ſta- 


tutes of bankrupt, by which the word itlelf was 


firft adopted and applied in our law“. 


i 2 r ** 1 8 1 
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SY 


* Notwithſtanding Lord Coke's fanciful derivation of the 
word banquerodte, it ſeems to have preciſely the ſame meaning 
as bankru;t ; roite being probably an old participle of rompr:, 
bo en.. 
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BOOK THE FIRST. 


OF THE PERSONS WHO MAY BE 
BANKRUPT | 


Ax Y perſon, being a trader, and capable of BOOK I. 


contracting debts in the way of trade, may 


become a bankrupt. 


The explanation of the ſeveral particulars of 
this general deſcription, in the order in which 
they are here mentioned, is contained in the 
three following chapters: namely, firſt, with 


— — 


reſpect to the Perſon; ſecondly, with reſpe&t 


to the Trade; and laſtly, with reſpe& to the 
Capacity Contracting Debts in the way of 
trade, 


B4 CHAP. 
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' CHAP. I. 
Of the Perſon. * 


— — — 


13 Ellz. c 7. /.1. 

I Ja. c. 15. / 2. 
21 Ja. c. 19. f. 2. 15. 
4 Geo. 3. c. 33. J 3. 


— ——— 
* 


oo x. LL per/ons whatever, uſing trade, are liable 
— to the bankrupt laws; which afford no ex- 
emption in reſpect of degree, ſtation, or place of 
birth. Peers, or others having privilege of par- 

| liament, are ſubje& to them as well as common 
perſons ; and aliens, or denizens egually with natu- 
 ral-born ſubjects. One inſtance is mentioned of a 
commiſſion formerly iſſued againſt a peer, who had 

traded in wines; but it is obvious that, always 

in the caſe of peers, and during the continuance 

of privilege in the caſe of perſons having privilege 

of parliament, there may be ſome powers which 

the commiſſioners of bankrupt cannot exerciſe, 
or at leaſt not to the fame extent, as in the caſe of 
ordinary perſons. . 


a 1 Atk. 201. 
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CHAP. 
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CHAP. Il. 


Of the Trade. 


13 Eliz. g. 7. fl. 
I Ja. c. 15, / 2. 
21 Ja. c. 19. / 2. 15. 
7 Azn. 6. 1a. 3. 
fe 5 Geo. 2. c. 30. f. 39, 40. 


HE circumſtances, which, in the interpre- 
tation of the ſtatutes by the courts of juſtice, 
appear to have been held requiſite to conſtitute a 
trading, or in the words of the ſtatutes themſelves, 
a uſing the trade of merchandize in groſs or by re- 


BOOK I. 
CHAP. II. 
Sect. I. 


tail, or ſeeking a trade of living by buying and 


ſelling, may perhaps without much impropriety be 


reduced to the ſeveral heads contained in the fol- 
lowing ſections. | 


KRequiſites to conflitute a trading. . 
7a SECT. 1. 
The merchandizing or buying and felling, muſt be 


of that kind, in which the party gains a credit upon 


the profits of an uncertain capital Hock * 


Þ 2 Wilſ. 177, 172. a 
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BOOK 1. 
CHAP. II. 
Sect. I. 


OF THE TRADE. 


1. This applies peculiarly to the caſe of thoſe - 
who live by mere buying and ſelling of goods or 
other moveable *® chattels, and by a credit gained 
upon the profits of a dealing merely in that way. 
A perſon coming under this deſcription, ſeems to 
be the eſpecial and peculiar object of the ſtatutes, 
and to afford the perfect example of that kind of 
perſon for and againſt whom the bankrupt laws 
ſeem principally to have been framed : as, a mer- 
chant, a grocer, a mercer; or in one general word, 
a chapman, who is one that buys and ſells any 
thing ©. 

Scriveners, bankers, brokers, and factors, and 
perſons dealing in exchange and rechange, and 
gaining a profit by drawing and redrawing bills of 
exchange * (1), may alſo be included in the claſs 
now mentioned, as they make merchandize of 
money and bills, and gain an extenſive credit upon 
the profits of that courſe of dealing, in the ſame 
manner as other merchants do by buying and ſelling 
or uſing the trade of merchandize in groſs or by 
retail, with reſpe& to other goods and moveable 
chattels . The legiſlature, however, has thought 
proper to make ſcriveners, bankers, brokers, and 


e 2 Bl. Comm. 476. 2 Bl. Com. 473. 475. Ld. 
d Richardſon and Bradſhaw, TLeughb. Ch. J. in Parker and 


1 Atk, 128. Hankey and Jones, Wells, Co. B. L. 43. 


Cop. 745. 


— 


(1) Thoſe engaged in a general dealing of this kind are com- 
. monly known by the name of exchange-brokers. Cowp. 749. 


factors 


OF THE TRADE 


factors ſubje& to the bankrupt laws, by expreſs 
proviſion, of which the real ground ſeems to have 
been the greater opportunities which ſuch perſons 
have of defrauding their creditors ; ſcriveners re- 
ceiving other men's monies or eſtates into their 
truſt or cuſtody', and bankers, brokers, and 
factors being frequently intruſted with great ſums 
of money and with goods and effects of very great 
value belonging to other perſonss. The receiving 
and managing of other people's money ſeems 
formerly to have been confined to ſcriveners ; but 
bankers afterwards taking upon them that em- 
ployment, it became neceſſary for the legiſlature 
to make theſe in like manner ſubject to ms . 
rupt laws b. oc 

It is not every receiving of the money of _ 
ol making ſome kind of uſe of it that makes a /cri- 
vener within the ſtatute, When that ſtatute paſſed, 
the buſineſs of a ſcrivener was well underſtood, and 
the ſtatute had in view thoſe particular perſons who 


eo nomine carried on the buſineſs of a ſcrivener. 


One, who being a clerk in the cuſtom-houſe, takes 
debentures for merchants, and receives the money, 
has a commiſſion on the receipt of it, keeps it in 
his poſſeſhon, and diſcounts bills with it for his 
own uſe, does not thereby become a fcrivener '. 

The buſineſs of a | ſerivener is ſaid to be that of 


f 21 Ja. c. 19. ſ. 2. i Hamſon and anten, Elp 
* 5 Geo, 2. c. 30. ſ. 29. N. P. 555. 
d 1 Atk. 218. 


receiving 
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OF THE TRADE. 
receiving money belonging to other people, and 


placing it out on ſecurities * (2). 


A pawn-broker, though not expreſsly named, 
is included in the generic term of broker \. * 

2. Perſons who buy goods or the raw materials 
of trade, and /e// them again, though under another 
form, or improved by the labour of manfacture, 
are alſo within the ſtatutes: as bakers, brewers, 
butchers, ſhoe-makers, ſmiths, tanners, taylors, 
&c. &c. &c *. Here, though ſome part of the 
gain is by mere bodily labour, yet it arifes alſo in 
part, by buying and felling : and ſuch perſons live 
very much by a credit gained upon the profits of 


a ſtock in trade; the labour being only in meliora- 


tion, as it is called, of the commodity, and render- 
ing it more fit for ſale. + The perſons coming under 
this deſcription, .are plainly diſtinguiſhable from 


k Exp. Wilſon, 1 Atk. 218. m Cro, Car. 31. 3 Mod. 155. 
1 Highmore and Molloy, 330. Ld. R. 610. 741. 1480, 
1 Atk. 206. Good. 11, 12, 13. Burr. 2148. 


2a — 


— 8 — 


(2) Ld. Hardwicke, (Exp. Burchall, 1 Atk. 141.) thought 
ſcriveners clearly within the 5 Geo. 2. c. 30. ſ. 39. and compre- 
hended in the words bankers, brokers, and factors; yet it is no 
eſſential part of the buſineſs of bankers, brokers, and factors to 
place money out upon ſecurities. In Willett and Chambers, 
Cowp. 814. Ld. Mansfield ſeems not to have conſidered it as 
an eſſential part of the buſineſs of a ſcrivener, that of receiving 
the money into his trult and cuſtody, That however is the ſpe- 
cific deſcription of a ſcrivener uſed in the ſtatute, and ſeems to 
be the very circumſtance which has induced the legiſlature to 
bring ſcriveners within the operation of the bankrupt laws. 


the 


OF. THE TRADE. 


the mere wing tradeſmen bearing the fame 
names reſpectively; who, purchaſing nothing, or 
at moſt, only the tools for working upon the ma- 


terials put into their hands, belong to the claſs to 


be next mentioned, 
3- Labourers, huſbandmen, artiſans, or mere 


working tradeſmen, and the like, cannot be made 
| bankrupts. Here is no capital ſtock, nothing bought 


and ſold; and the party ſeeks his living, not by 


buying and ſelling, or by a credit gained upon any 


ſtock in trade, but by his perſonal labour only v. 
4. The owner of an intereſt in /and (the moſt 

certain of all capitals) though he has occaſion to 

buy and ſell conſiderably, yet if his buying and 


? 
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a 


— 


ſelling is for the purpoſe merely of raiſing and 


bringing to market, and diſpoſing of the produce 


and profits of his land, is held not to be within the 


ſtatutes *: as, a farmer; who has beſides (ap- 


parently out of a ſuperabundant caution) (3) been 
» & l 5 
expreſsly excepted, together with graziers and 


drovers, by a particular ſtatute . Antecedent' to 
that ſtatute it had been held, that a grazier or a 


drover might as ſuch be made a bankrupt* ; but 
it ſhould ſeem | improperly, 1 in any caſe of a grazier; 


n Cro. Car. 31. 4 5 Geo. 2. C. 30. ſ. 40. 
© 2 Will. 172. r Good. 12, 13. 169. 175. 
p March 35. 43 Mod. 330. * 


$ Mod. 48. 2 Will, 171, 272. 


——_— 


— —_—_ _ ——_ 


(3) Suggeſted probably by the in of landlords. 2 Bl. 


Com. 475. 


and 
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Il . and alſo in that of a drover where deſcribed as 4 
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perſon having connection with land; and it is this 
latter circumſtance which makes the diſtinction 
i: f between him and the ſaleſman . Accordingly it 
has been ſince determined, that one who buys 
cattle at one fair, keeps them on his land, and 
then drives them to another fair to ſell, is a drover 
within the exception of this ſtatute® 
Upon the fame principles, the buyer of a coal 
mine, who works it and /ells the coals, is not 
within the ſtatutess. 4 0 
Nor one who buys a few ingredients or 0 
rials, neceſſary for the purpoſe of meliarating the 
produce of his land, or of making it more vendible, 
and who ſells ſuch produce in that improved ſtate ; 
as, an owner or farmer of alum rocks*, a farmer 
who makes cheeſes for fale?, or a man who ſells 
cyder made from the apples of his own orchard *. 
In all ſuch caſes and many others of a like nature 
which might eaſily be put, though ſeveral materials 
or ingredients are bought, and ſome kind of manu- 
facture exerciſed, yet inaſmuch as it is the neceſſary 
and uſual mode of reaping and enjoying the pro- 
duce of the /and, and bringing it advantageouſly to 
market, ſuch perſons are not held to be, on that 
account, traders. 


_ © Ld. Loughb. in Parker*nd Ld. M. in 8 and Wells, 
Wells, Co. B. L. 43, 44. 1 T. R. 
t Mills & Hughes, Bull. N. P.3 9. Id. I. in Parker and Wells, 
u Port and Turton, a Wilſ. 169. Co. B. L. 7- and Ld. M. in S. C. 
z Newton and Newton, Co, .. : 
* 60. | 


— 


The 


OF THE TRADE. 


1 of a brick-maker has been variouſly 
conſidered *.. Brick -making for general ſale by 


5 
BOOK I. 


CHAP. II. 
Sect. I. 


one who dons the clay, ſand, and other materials,. 


is admitted to be clearly a trading. But whether 
a man expoſing to ſale, bricks made of the clay 
dug from his own ſoil, or from that which he rents, 
and buying the other materials neceſſary for con- 
verting the earth into bricks, ſhall or ſhall not be 
conſidered as a trader within the ſpirit of the bank- 

rupt laws, is a queſtion not yet finally ſettled. On 
the one hand, it is ſaid, 1. That this caſe is not 
to be diſtinguiſhed from that of any other farmer 
or owner of an intereſt in land, who may avail 
himſelf of the produce, either entirely, without the 


addition of any other materials, or by a mixture of 


ſmall ingredients in order to put that produce into 
a marketable ſtate, without on that account ſub- 


jecting himſelf to the bankrupt laws. 2. That 


ſuppoſing the land afforded not only the clay, but 
likewiſe the ſand and fuel, it would ſeem a ſingular 
diſtinction to make, that in that caſe the owner of 
ſuch an eſtate making bricks and ſelling them ſhall 
not be ſubje& to the bankrupt laws; but if he 
ſhould occaſionally go to the next field to get ſand 
out of it, or to buy ſand and fuel of the owner of 
that eſtate, that this would be a ſufficient buying and 
ſelling to ſay that he ſeeks his trade of living by buy- 


ing and ſelling. 3. That the rent paid for the 


2 Exp, Harriſon, 1 Bro. 173. Parker and Wells, Co. B. L. 41. 


8. C. 1 T. R. 34. 1 Bro. 178. 
5 Fe land 


* 


"EO = 


— ſtatutes: which muſt be that of an actual com- 

modity, as of earth by the load, buying it as earth, 
+l and not taking it as part of the profits of the land. 
On the other hand, it is contended, that the dif- 
Wet! tinction turns upon the nature and manner of ex- 
it erciſing the manufacture, and the motive with 


**. I I OS.” 2 
— —— 


1 
4 16 OF THE TRADE. 
Wh * land is not a buying of the earth within the mean- 
14. Se 1. ing of the words buying and ſelling uſed in the 
4 
| 
| 
| 


- 4 mw „ *a> woos : 2, A — —_— 


. | which it is carried on : that where the produce of 
| | i the land is merely the raw material of a manufac- 
[| | 1 ture, and uſed as ſuch, and not as the mode of 
th Pb ; raiſing the produce of the land, and is an infigni- 

1 ficant article compared with the expence of the 


whole manufacture, there, in truth, he is, and 
ought to be conſidered as a trader; and that in 
ſuch a caſe, where the ground is taken with a view 
to carry on a trade for public fale, and the land 
produces nothing, and he has nothing to do as a 
farmer, his ſole object being the making of bricks 
for ſale, the leaſe is merely a purchaſe of the clay, 
and juſt the ſame as if he had bought it at ſo much 
the load (4). 


13 Buying 


(4) In the argument on this ſide of the queſtion, ſeveral of 
the circumſtances upon which the diſtinction is made to turn, 
are ſubject to ſuch variety of degrees and modifications, as hardly 

afford any well-defined or fixed principle, and muſt leave the 
application of it, ſuch as it is, open to a great deal of uncertain- 
ty and diſcuſſion in each particular caſe. Upon the other points, 

namely, that the land produces nothing, that the leaſe is merely | 
ben h a pur- 
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5. Buying and ſelling of land or an intereſt in Boo 1. 


land, or land jobbing, is not within the ſtatutes?, 


6. Nor buying and ſelling of bank ſtock or 
other government ſecurities; they being, it is ſaid, 
not ſuch goods, wares, or merchandize as are within 


the intent of the ſtatute (5). 


SECT, 
March 35. Port and Turton, 2 Wilf. - © 2 Bl. Com. 476. 


— 


a purchaſe of the clay, that the tenant has nothing to do as a 
farmer, his ſole object being, &c. &c. it can hardly fail to ſtrike 
obſervation, that the ſame may be ſaid of a colliery or an alum 
rock ; and the want of that eſſential branch of the deſcription 
of a trading, namely, a buying of the commodity, ſeems to be 
but unlatisfactorily ſupplied by the ſubtlety of conſidering the 
leaſe of the ground, as a buying of the clay. 


(5) For this poſition, Mr. J. Bl. cites the authority of a caſe 
in 2 P. W. 308. But the words uſed by Ld. King in that caſe 
ſeem rather to refer to a clauſe in the ſtatute of frauds, and not 
to any in the ſtatutes of bankrupts, which do not, in the deſcrip- 
tion of a trading, ufe the words, goods, wares, and merchandizes. 
Ld. King, indeed, ſeems to confider it as a conſequence of the 
ſtatute of the 13 and 14 Car. 2. ** that ſtocks, or a dealing in 
them, will not make a man liable to bankruptcy.” That ſta- 
tute, however, related only to perions who, without any view to 
trade, inveſted their money in certain companys? ſtocks, the divi- 
dends on which were partly made in goods, and which the parties 
fold again in order to avail themſelves of their property; but 
becoming partners in a trading company, they might have been 


conſidered as traders ; and the ſtatute became neceſſary in order 


to exempt them from ſuch a conſequence: (Good. 17.) But it 
lays nothing of buying and ſelling the ſtock itſelf, which is quite 
another kind of thing. At the ſame time, buying and ſelling 


C of 


CHAP. IL 


Sect. J. 


- iv — 


—— 84 
„ 4 


Co i. cit. 946 .k — 
— 
4 * 
„— 2 
5 1 
— Fs Mn — oe — — < +. 
2 . : <-> 
4 — 
7 — . FR. 


gr” a — oO” 2 2 


8 a 1 Si. int. W FT 2 2 . 
— — 
— . — ES 
NPE — — 


bo - ˙ 4 — — u 4 3 - — 


2 * 2 — — ——— 22 oY > —— — 


-w . 
ud. AT eMC. 
” * 
1 


—— — — 
_ 
— 


- — 
"Ee" — 
* 


— 
_ 
* — ̃ — — 4 - — wa. roy . 1 = 
S — r — f EIDOS 
_— - - - 
. 
a 11232 = < — 8 * br 
— 0 "—_— * - _- — - - 


P rr Tr MS_S=SC 


— *-- * — _ — = i . - * p 4 
p- ne * a a a 2 « 2 
—— bay * . - a a —_— — 1 
p 2 a" —ͤ— _ — - Y ww _ ** - — - - . —— * — 
7 _— 4 £ * — = — , a 
— rr — : * 1 oof -; — 
& 29 - — 4 3 - 
— 2 2 — 2 2 mats © * Loy — pu — - x7 — 2422 0 py — — 
T —— — BY * > # 6 — - m_ - . — * — * _ — 3 * — not 3 == 
; — — — * # x K — - — — — — g —— _ l . * - "—_ — w * 2 2 
— * — _ — — — — - N — _ — | d 4 — — N -- 
a . - : = — — — —— . . - 2 . 5 "ee 0 — , * 
4 — —— q ., — 
— — pu — . - . 2 — —— - — ; = . 
— — p — - — 2 — — — _ = on _ — 
— — 1 — — — 0 . 2 8 1 . _ 8 5 pa = 
. -P- - 
1 — — m— - - * 2 ey : * * — : — = - ugh ry 


18 


BOOK T. 


CHAP, II, 
Sect. II. 


OF THE TRADE. 


SECT. II. 


It muſt alſo be a repeated practice of both buying 
and ſelling, and a ſeeking a living by it“. 


Buying only, or ſelling only, is no trading: as, 
where one imports goods without ſelling the pro- 
ceeds ſo imported*©; or after he has given over 
trading, ſells off his former ſtock which he could 
not put off immediately upon his ceaſing to trade; 
or where one ſells off a ſurpluſage of goods, 
bought for a ſpecial purpoſe or for private uſe*. 

Nor a ſingle act of buying and ſelling *. 

Nor drawing, or drawing and redrawing, bills 
of exchange merely for the purpoſe of raiſing 
money to improve a man's own eſtate, or for other 
private occaſions, and not with a view to gain a 
profit upon the exchange“. a 

The merely being poſſeſſed of an intereſt or 
ſhare in a property which may be uſed for the pur- 


« 2 Bl. Com. 476. E 2 Bl. Com. 476. 
© Keb. 437. h Hankey and Jones, Cowp, 
1 1 Vent. 29. 270. 5 Keb. 451. 745. | 


} 


1 * 


— { 


— 


of ſtocks, ſeems not to be a trading within the ſtatutes, upon 
another ground: they are more in the nature of a fixed pro- 
perty, than of a trading capital, and the buying and ſelling of 
them, ſeems rather to reſemble land jobbing, or that of only 
buying a particular eſtate, and ſelling it again at a profit. But 
thoſe who buy and ſell ſtock by commiſſion are clearly within 
the ſtatutes, as a ſpecics of broters, _ 

2 poles 


OF THE TRADE. 


poſes of trade, as the being a part owner in a ſhip, 
barge, or waggon, does not make a man a trader *, 

Nor the being poſſeſſed of a ſhare in a joint 
ſtock with others who trade; unleſs he ſhares in 
the profit and loſs upon the diſpoſition of it in a 
way of trade, that is, in actual buying and ſelling '. 

Lord Holt thought a ſhare in the ſtationers 
company would not make a man liable to become 
a bankrupt ; but Lord Keeper Wright held other- 


would depend upon whether the party, by means 
of his ſtock, has a dire& concern in the trade by a 
participation of profit and loſs, or only puts his 
money into the company as a way of placing it to 


given ſtock. In the former caſe, it ſeems as much 
a trading whereby the party ſeeks his living, as in 
the common caſe of a private partnerſhip in trade; 
in which every partner, although he does not act 
perſonally in the management, nor his name appear 
in it, is obviouſly a trader, and liable to all the con- 
ſequences of ſuch a ſituationꝰ. But by particular 
ſtatutes, the holders of ſtock, in a variety of public 
trading companies, are declared not liable to be 
made bankrupts in reſpect of their ſtocks in ſuch 
companies : as, the members of the bank of Eng- 
land ; Eaſt India, South Sea, Guinea, or Engliſh 


i Vent, 29. Sid. 411. 3 Mod, I Vent. 29. 2 Keb. 487. 


* Salk. 109. a Palm. 325. 
| c2 


linen, 


wiſe”, In ſuch caſes, the queſtion, it ſhould ſeem, 


advantage, and receives a fixed dividend upon a 


329. Exp. Bowes, 4 Vez. J. 168. m Bird and Major, Ld. R. 851. 
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OF THE TRADE. 


linen, companies; royal fiſhing trade, London 
Aſſurance or Royal Exchange, &c. &c. * 


SECT. 111, 


It muſt alſs be in the general way of merchandize, 
and not in a qualified manner enly; or under par- 
ticular reſtraints, or only for ſpecial purpoſes®. 


1. An 1nn-keeper cannot, as fuch, be made 
a bankrupt . He does not buy his corn, hay, 
and other proviſions for the purpoſe of ſale, in 
the common way of merchandize. His proper 
buſineſs is providing lodging and entertainment 
for travellers and other gueſts; and what he 
buys is for the particular purpoſe of ſpending in 
his houſe by way of accommodation to his gueſts 
only. He does not properly /e his commodities, 
in the way of contract or bargain for their own 
intrinſic value as commodities, in the manner 
traders at large do; but rather utters or furniſhes] 
them, at certain realonable rates made up of many 
extrinſic circumſtances additional to the mere ſelling 
price; as, that of the hire of his rooms and fur- 
niture, his perſonal labour in the way of ſervice 
attendance, and the like. 
o 13 & 14 Car. 2. c. 24. 8 & 9 tit. Bankrupt, and Good. 17. 
W. c. 20. f.47. 3 Geo. 1. c. 3. p 2 Bl. Com. 476. 
- 6 Geo. 1. e. 18. $ Geo. 1. c. 21. 4 Criſp and Pratt, ,Cro. Cat 
4 Geo. z. c. 37. and ſee, for caſe 549. March 34. Newton and 
of Sir J. W. which gave occalion Trigg, 3 Mod. 329. 


to 13 & 14 Car. 2. Hugh. Abr. 
Nor 


ON 
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Nor a victualler; upon the ſame principles :. 

Nor a ſchoolmaſter, who buys and dreſſes pro- 
viſions for his boarders *; or who buys books and 
ſhoes, and ſells them at an advanced price to his 
ſcholars*. | 

Nor the owner of a mine, who buys candles, 
and ſells them to his workmen ”. 

2. A commiſſioner of the navy, who victuals the 
fleet by a contract with the king; a gun. founder 
for the king's ſervice; the king's butler, ſteward, 
or other officer; officers of exciſe or cuſtoms; 
ſutlers of armies; butlers and ſtewards of inns of 
court; are not liable, as ſuch, to be made bank- 
rupts; the merchandizing or buying and ſelling in 
ſuch caſes being in the way of particular employ- 
ments, and only for ſpecial purpoſes x. 

Nor a receiver of the king's taxes“; or any per- 
ſons circulating exchequer bills *, 


SECT. IV. 
And it muſt be in the party's own right. 


For this poſition, however, I am not aware of 
any expreſs authority. The caſe cited in ſupport 


© Saunqerlon and Rowles, 276. 3 Keb. 451. 2 Bl. Com. 476. 


Burr. 2064. 477. 
* 3 Mod. 330. 1 Vent. 270. '1 5G. 3. e. 30. 40. 2 Bl. 
Valentine and Vaughan, Com. 475. 

Peake 76. z See the ſeveral ſtatutes re- 
v Co. B. L. 58. lative thereto. 


& Vent. 270. Sho. 269. Skinn. 


c 3. of 
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OF THE TRADE. , 


of it* by Mr. Cook can hardly be confidered as 


Sect. IV. ſuch, for there Lord Hardwicke only held that an 


executor di/p;/ing of the ſtocł of his teſtator, though 
he alſo bought ſome things neceſſary to render 
it more fit for ſale, was not on that account liable 
to be made a bankrupt. But it is obvious that this 
caſe is rather like that which has been mentioned 
above, of merely ſelling off the effects of a former 
trading; and in a more recent caſe- Ld. Thurlow 
is ſaid to have intimated that where a teſtator had 
ordered the reſidue of his eſtate to be employed 
in carrying on his trade, the executor carrying on 
the trade with it, though his name did not appear, 
might be a bankrupt, and would be perſonally liable 
for the debts: With reſpect to this, however, it 
may be obſerved that though a perſon may carry 
on a trade in autre droit as executor or truſtee, and 
if thoſe with whom he deals are not appriſed 
of the capacity in which he acts, or the circum- 
ſtances of the fund upon which the trade is carried 
on, may make himſelf perſonally liable, for this 
would be trading on his own perſonal credit 
yet it is not eaſy to imagine how a perſon 
acting notoriouſly and bond fide in the capacity of 
a truſtee, can become a bankrupt in reſpect of 
ſuch trading, unleſs he could be ſuppoſed capable 


of committing an act of bankruptcy alſo, in autre 
ar oit. | 


Exp. Nutt, 1 Atk. 102. © Hankey and Towgood, Co. 
d Co. B. L. 67. J. L. 67. 


* 


Circumſtances 


COND , EW - 


OF THE TRADE. 


Circumſtances not requiſite. 


Where a party uſes a trade of merchandize or 
of buying and ſelling, in which the requiſ#es above 
enumerated concur, the following circumſtances 
will not prevent his being conſidered as a trader 
within the ſtatutes : 

I. Although it ſhould not be his orincipal means 
of living: as, where an innkeeper or victualler 
ſells out of doors as well as in his houſe, or a 


farmer occaſionally buys and ſells horſes, not for 


the uſe of his farm, but with the view of making 
a profit by it; they may be bankrupts in reſpect 
of ſuch collateral dealing*. It is not the number 
of inſtances or the extent of the trade, but the 
manner of dealing that is material ; and that the 
party ſells generally to any body who chuſes to 
apply, and not by way of favour only, to oblige 


particular perſons. 


And although the party ſhould, as coming under 
ſome one deſcription, be nat liable to the bankrupt 
laws; as, a farmer, innkeeper, victualler, member 
of the Eaſt India, or other public company, officer 
of exciſe, lawyer, artificer, &c. &c. yet he will not 


be exempted, if he comes within them in any other 
ihape “. 


© Patman and Vaughan, and Mayhoe and Archer, Str. 514. 
Bartholomew and Sherwood, Buſcall and Hogg, 3 Wil. Pat- 
1 T. R. 572, 573. man and Vaughan, and Bartho- 

4 x Vent. 270. 13 & 14 Car. 2. lomew and Sherwood, 1 T. R. 
c. 24. Exp. Harriſon, x Bro. 
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2. Although eventually, he ſhould happen not 10 
gain by his trading *. 

3. Although the trading ſhould be illegal; as 
in the caſe of a clergyman, or of one dealing 
merely in ſmuggling and running of goods ; for a 
man cannot take advantage of the breach of one 
law, in order to avoid being ſubject to another. 

4. Although the trading ſhould not be carried 
on wholly in England. Buying only in England, 
and ſelling beyond ſea, or buying beyond ſea, and 
only ſelling in England, is ſufficient 5, 

5. Although the party ſhould not ref de Here, 
provided only that he trades 7a England. Any 


_ perſon, native, denizen, or alien, reſiding out of 


England, either in any part of the Britiſh domi- 
nions or in foreign countries, though never a re- 
ſident trader in England, yet if he trades 1 it, and 
comes here, and commits an act of bankruptcy 
here, is an object of the bankrupt laws*. This 
has been decided, however, more from reſpect to 
former authorities, than from conviction of the 
propriety of the determination upon principles 
either of juſtice or convenience; iſt, as extending 
to foreigners, coming here only occaſionally, the 
operation of a law which mult, in ſome reſpects, be 
conſidered as a criminal law of a nature purely 


e 1 Atk. 129. 1 T. R. 572. Cowp. 398. and caſes there 

f Exp. Meymot, 1 Atk. 156. cited. 

s Dodſworth and Anderſon, i Dodſworth and Anderſon, 
Raym. 376. Raym. and Bird and Sedgwicke, 


d Alexander and Vaughan, alk. 


local; 
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OF THE TRADE. 


local; and next, as affording an opportunity to 
traders to come from different parts of our domi- 
nions, and hurry through commiſſions behind the 
backs of their creditors (6). 


6. Though the party does not keep an open 
ſhops 


* Exp. Wilſon. 1 Atk. 218. 


= = as 


* * 


(5) This inconvenience, however, is endeavoured to be re. 
medied by ſuſpending the certificate, 


CHAP. 


we 

% — 

— ern — 

— — — 

— — * —— - . - 
* _ - C * 


— — » 
= — —ꝛ—- — — 
* * 


——— — p̃ꝓ— — — 2 5 
* x . a — — — 
- - — - f 
* d * — 06 4 D 


> 0.4 


. — <—_— —— —— — 
— Eg re INES 7 
LI 


— 


7 

3 

r * | 2 — 
2 >, [Ms 2 : A 


— 


—— — 


Ee 


r 
— = . it 4 * 


— 
1 
5 > * — 

rage; a 

— 


— _— 
- we — ——— ——— —— 


h wo SE 2 = 


| — — 
— > — — 2 = — _— * 4 w_— — _ 
——— 3 — TR . 
. — —— LE” — 
— — 4 
— . N Ro Py n — — 
- —. — Rag 


BOOK J. 
— III. 


nk, 


CHAP. Ill. 


Of the capacity of contracting debis in trade. 


2 OV bankrupt laws being framed only for 
the purpoſe of giving .a ſpeedier and more 
effectual remedy to creditors, and relief to debtors, 


It is extremely plain that no one can be a bank- 


rupt in reſpe& of debts which he is not liable at 
law to pay.. 

Therefore an infant, as he 1s liable only for ne- 
ceſſaries, and is not chargeable for goods ſold to 
him in the way of trade“, cannot be a bankrupt 
in reſpect of ſuch debts incurred during his infancy ; 
though the act of bankruptcy ſhould be committed 
after his being of age*. 

Nor a feme covert : who by the general rule of 


law is incapable of making any contracts at all to 


bind herſelf without her hufband. And if a ſingle 
woman being a trader, and committing an act of 
bankruptcy, afterwards marries, a commiſſion 
againſt her iſſued after the marriage cannot be 
{upported-: the creditors of the wife becoming by 
the marriage the creditors of the huſband*. 

But in caſes where this general incapacity is re- 
moved, a feme covert has been held liable to a 

« Li. Raym. 443. 2 Bl. Com. < Whitelock's ca. Ca. t. King 
477. 46. Exp. Sydebotham, 1 Atk. 


d Cro. Ja. 494, Str. 1083. 146. 201. 
Bull. N. P. 154. Exp. Mear, 2 Bro. 266. 


commiſſion 
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commiſſion of bankrupt like a feme ſole: as, DONE S. 

where ſhe is a ſole trader according to the cuſtom m 

of London (7). 
Upon the ſame principle it ſhould ſeem ſhe 

might be liable to a commiſſion in other caſes 

where ſhe may be ſued at law, and charged in exe- 

cution as a feme ſole. At law, it has been held in 

caſes of the exile or abjuration of the huſband, or 

where he has been tranſported, and alſo in thoſe 

of a ſeparation by agreement with a ſeparate main- 

tenance, that the wife may be ſued as a feme ſole, 

for debts contracted by her while in ſuch ſituationsf. 


g But I believe there is but a ſingle caſe of the kind 
. that has occurred in bankruptcyt, which was that 
, of a wife living apart from her huſband under ar- 
1 _ ticles of ſeparation, by which a part of his eſtate 
and effects was afligned to truſtees upon truſt for 
5 the wife as her ſeparate eſtate, with liberty for her 
a to trade without interruption from her huſband, 
l and ſaving him harmleſs from all debts then owing 
by him in trade, and from all contracts to be there- 
K after entered into by her in the way of trade or 
e | | 
* Exp. Carrington, x Atk. there cited. But ſee alſo Ellam 
y 205. Lavie and Philips, Burr. and Leigh, 5 T. R. 679. and 
1776. Hyde and Price, 3 Vez. J. 443- 
> f See Corbett and Poelintz, 8 Exp. Preſton, Green's Bt. 
x T. R. 5. and Compton and Lau, 8. 
a Collinſon, H. Bl. 334. and caſes 
ng . : 
tk, (7) The cuſtom extends only to ſuch trade as ſhe uſes on her 
fole account, and wherein the huſband does not intermeddle. 
Burr. ibid. 


n : | otherwiſe. 


EST. | 

11 28 CAPACITY OF CONTRACTING DEBTS. 

"04 0M 

iff "1 Z00K I. otherwile. The ſeparation having taken place, 
Ne. and the huſband gone abroad, the wife carried on 
. trade in her own name as a ſole trader, and having 
| it . | committed an act of bankruptcy, a commiſhon 
. was taken out againſt her. The commiſſioners 
1 being of opinion they could not find her a bank- 
ies ff rupt, being a feme covert and not within the 
[4 N cuſtom of London; they were afterwards, upon 
| 1 petition to Lord Ch. Apſley, ordered to proceed to 


declare her a bankrupt, and ſhe was declared a 
bankrupt accordingly®, 

A clergyman, though prohibited under a con- 
ſiderable penalty by the 21 H. 8. c. 13. from 
making any centract whatever in the way of trade, 
and every ſuch contract is declared utterly void, 
and of no effect; yet {till if he will trade, is held 
to be ſubject to the bankrupt laws. The prohi- 
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40 bition is conſtrued ſo as to make it a penalty upon 
4 himſelf only, and not ſo as to avoid the contract, 
110 for his own benefit, or to exempt him from any 
10 remedy the creditor may have againſt him, 

3 1 - b Exp. Preſton, Green 8. 

! . i Exp. Meymott, 1 Atk. 196. Hankey and Jones, Cowp. 745, 
2" 
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. BOOK THE SECOND. 
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a OF THE ACTS WHICH MAKE A PERSON A. _ 
0 BANKRUPT. 

a 

1 Tur bankrupt law, having for a principal ob- BOOK IT. 
n ject, the ſecuring to creditors as large a "—* 
ey proportion of their debts as poſſible, has pro- 

15 vided with particular care, for enabling them, 

d on the very firſt appearances of fraudulent 

li- deſign, or of inſolvency in a trader, to avail 

n themſelves of the peculiar remedy which that 

c. law affords them of compelling an immediate 

17 ſurrender and diſtribution of all his property. 


On the other hand, to guard againſt a raſh or 
capricious exerciſe of this right, it has, with a 
minute anxiety, in very preciſe and explicit 
terms, deſcribed each ſeveral and particular 
act that 1s to be conſidered as affording ſuch 
preſumption of inſolvency or fraud, as ſhall 
entitle his creditors immediately to have re- 
courſe to that extraordinary and ſummary 
mode of proceeding. 
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ACTS OF BANKRUPTCY. 


The ſeveral acts of this kind, (or a&s of bank- 


ruptcy as they are called), deſcribed in the 
ſtatutes, may be ranged under three general 
claſſes, which will be the ſubje& of the three 
following chapters : namely, 1. thoſe which 
relate to the perſon of the trader, and which 
are conſidered as fraudulent endeavours to 
defeat the creditors of their legal remedy 
againſt the perſon. 2. Thoſe which relate to 
diſpoſitions of his effects, and which are con- 
ſidered as fraudulent endeavours to defeat 
them of their remedy againſt his property, 
and 3. Of thofe which relate merely to the 
ſtate of his circumſtances or credit, and which 
are conſidered as preſumptions of inſolvency, 
but in which, fraud, though it may exiſt, 
is not a neceſſary ingredient. In a fourth 
chapter I ſhall conſider ſuch circumſtances as 
relate to acts of bankruptcy in general. 


6100 7 x 


CHAP. I. 


Of acts of bankruptcy which relate to the perſon of 
the trader, and which are conſidered as fraudulent 
endeavours to defeat creditors of their legal remedy 
againſt his perſon. | 


13 Eliz. c. 7. ſ. 1. 

1 Ja. c. 15. /. 2. 
21 Ja. c. 19. / 2. 

4 Goo. 3. c. 33. / Is 


＋ꝓꝓꝗ—ð— —— 


SECT, I, 
Departing the realm, 


T* myſt be done with intent to defraud or Book u. 
| ; CHAP. I. 

delay creditors. When therefore it appears se. I. 

that the party had no ſuch intention, although his — 

creditors are in fact thereby delayed, it is not a de- 

parture within the meaning of the ſtatute: as, 

where one goes abroad only to avoid a criminal 

proceſs, as a writ de excommunicato capiendo; or 

proceſs to enforce a duty, as a decree in Chancery 


to execute a conveyance*; or it he goes abroad 


+ Good. 20-22. Com. Dig. tit. Bankrup', 81 


with 
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with the knowledge and conſent of his creditors “. 
But going to avoid proceſs upon a decree for the 
payment of money, is clearly within the ſtatute *, 

A different rule of conſtruction of the ſtatute 


appears to have been for ſome time adopted, upon 


the authority of the cafe of one Woodier, who went 


abroad on account of having killed his wife; in 


which caſe, it has been ſaid, it was ſettled, that if a 
man goes abroad, though not with intent to delay 
creditors, but they are in fact thereby delayed, it 
is an act of bankruptcy *; and this authority has 
been followed in two fubſequent caſes, in one of 
which, the party went abroad for the purpoſe of 
eſfecting deſigns upon a young <a and in the 
other, to avoid an impending proſecution e. 

The former conſtruction, however, has been re- 
eſtabliſned in a very late caſe, in which a ſimilar 
queſtion was made with reſpect to an act of bank- 
ruptcy by departing from the dwelling houſe*, 
Upon that occaſion it was held, that the words of 
the ſtatute of Ja. © to the intent or whereby his 
creditors ſhall or may be delayed, &c.” are not to 
be taken in the ſenſe of an alternative; but that 
or is to be conſtrued as and; and that the intent to 


delay 1s, as well as the mere tact of departure, an 


b Good. ib. and fee Dav. 39. © Raikes and Poreau, Co.B.L. 
for Ld. Ch. J. Lee's direction to 73. Vernon and Hankey, ib. 95. 
the jury in Gulſton's caſe. Fowler and Padget, 7 T. K 

< Goor!. ib. 509. 

4 Bull. N. P. 39. 


' eſſential 
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eſſential part of the deſcription of ſuch acts of BOOK I BASE 
— (8). | 


— —___—— 


SECT. 11. | 
Departing from his dwelling houſe. 


This alſo muſt be done with intent to defraud 
| or delay creditors, and may therefore be ex- 
| plained by circumſtances to negative that intent; 
though, the mere departure is ſufficient primd facie 
; evidence of it t. It is an act of bankruptcy if done 
f to avoid an attachment to compel the payment 
f 

- 


of money upon an award, but not an attachment 
for not delivering goods, or proceſs to compel - 
performance of a duty merely®; nor, if the de- 


| b Burr. 484. Philips and b Good. 22. Com. Bank. C. 1. 
T Sneriff of Eſſex, Green. 52. Al- Lingood and Eade, 1 Atk. 
dridge and Ireland, cited 7 T. 196. 240. 

R. 512. Fowler and Padget, 

0 7 T. R. 509. 


. Ms — r — ——_— ie... * * * ** 


— 


(8) As to the caſe itſelf of Woodier, to which ſo much reſpe& - 
has been ſhewn ; it is ſaid (upon authority however, perhaps not 
at much to be regarded, Dav. 92.) that it appeared to the com- 
to miſſioners he had committed other acts of bankruptcy. At all 
events it ſeems not a little remarkable, that ſome time after that 


= caſe is ſaid to have been cited, and relied on by Sir J. Strange, 
(Hil. 12 Geo. 2. Bull. N. P. 39.), Ld. C. J. Lee is reported to 


have directed the jury in Gulſlon's caſe (17 Geo. 2. 13 Dec. 
K. 1743.), © that they were to conſider whether his going abroad 

« was with an intention to defraud his creditors ; or whether it 

« was publickly Inocon and conſented to, though he Haid * | 
than the time (Dav. 39.) .“ 


1 parture 
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BOOK Ir. parture is compullory, as in the caſe of being ar. 

Sect. 11, Teſted', But a voluntary departure for ever ſo 

—— ſhort a time is ſufficient, if done clearly with intent 

to delay creditors ; as where one left town to avoid 

an arreſt for the purpoſe of gaining the term and 

returned the ſame day k. As the intent to delay 

creditors, is eſſential, as well as the mere fact of 

departure; ſo the departure with the intent to de- 

- lay, has in a late caſe been held not ſufficient with- 

out the fact alſo of an actual delay of ſome creditor, 

That was where a trader departed with intent to de- 

lay creditors, and during his abſence, the ſheriff's 

officer was denied admittance into the houſe to 

levy under a writ of Feri facias againſt the goods ; 

this was held not ſufficient to conſtitute the act of 

bankruptcy ; for the writ not being againſt the 

perſon, his abſence was immaterial, in i to the 
execution of it (9). 
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1 Philips and Sheriff of Eſſx. I Barnard and Vaughan, 
Sr. 32. | 8 T. R. 149. ' 
* Maylin and Eylo, Stra. 20g. 
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(9) Conſidering the act of bankruptcy by departure, as 
Jounded on the principle of its being an attempt to defeat cre- 
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ditors of their remedy againſt the perſon, an attempt to defeat 


proceſs againſt the goods is clearly not evidence of it. But I do 

not apprchegd that in this caſe it was meant that there mull 

always be direct evidence of an actual delay, ſuch as the actual 

iſſuing of a writ againſt the perſon, and its being defeated by the 

departure. In a calc on this ſubject at Guildhall, Ld. Kenyon t 
| held, 


——— 
— 


an, 
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SECT. III. 
Beginning to keep houſe. 


The uſual evidence of this act of bankruptcy is 
the being denied to a creditor who calls for money. 
Formerly, the ſimple act as deſcribed in the ſta- 
tute, of beginning to keep houſe with the intent 
to delay, was held ſufficient, without ſuch intent 
being followed by an actual delay of any creditor®: 
but this has been ſince overruled, and it has been 
held, that an order to be denied is not enough 
without an actual denial”. And the matter has 
been carried ſtill further in a very late caſe, in 
which it was held, that ſuch actual denial is the 
indiſpenſable evidence of this act of bankruptcy of 
beginning to keep houſe (10). 


m Dickenſon and Foord, o Garratt and Maule, 5 T. 
Barnes 160. R. 575. 

a Hawkes and Saunders, 
Co B. L. 74. 


— — „ * 1 


* 


held, that evidence of the bankrupt's declarations to the witneſs, 
that his departure was to avoid arreſts which he merely appre- 


| hended, was ſufficient ( Wilſon and Norman, Eſp. N. P. 334); 


and that it was not neceſſary to prove a writ actually out againſt 


him. Yet this was not evidence of actual delay, „but only of the 


intent to delay. 


(10) Does not this ſeem to convert a particular evidence of the 
act into the act itſelf? And may there not be other evidence of 


the intent of « keeping houſe” than merely a denial? If in 1 


there may be, why in law, mu there not? 


D 2 The 
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The denial; however, muſt be with the intent 
mentioned, and is ſubject, therefore, to the diſ- 
tinction of the caſes, of avoiding a debt or avoiding 
a duty; and is open to be explained by circum- 
ſtances, as where it is done on account of ſickneſs, 
being engaged in company, particular buſineſs, 


the lateneſs of the hour, and the like”, 


It muſt alfo be a denial to a creditor , and a 


creditor having a debt demandable at the time, 


A denial, therefore, to a creditor by note pay- 
able at a future day, is no act of bankruptcy *; 
and a denial to a perſon coming only on behalf of 
a creditor has been held inſufficient*: but this 
ſtrictneſs has been relaxed, or at leaſt the objection 
has not been taken in later caſes, where the 
act of bankruptcy was a denial to a creditor's 
clerk *. It is not neceſſary that the bankrupt 
ſnould give orders to be denied to any particular 


perſon by name; an order to be denied to every 


body includes creditors, and being followed by 

actual denial to a creditor, is a keeping houſe v. 
Keeping houſe for ever ſo ſhort a time, if the 

denial and intent to delay are clearly proved, is 


* Barrow and Forſter, Gr. 44 
t Bramley and Mundee, Bull. 


Py Com. Bankt. C. 1. Exp. 
Hall 1 Atk. 201. Burr. 484. 
Bull. N. P. 39. Round and N. P. 39. Colkett and Freeman, 
Hope Byde, Co. B. L. 92. Co. B. L. 79. 

4 Jackman and Nightingale, Round and H. Byde, C. B. 
Bull. N. P. 40. - L. 92. | 

r Exp. Levi, 7 Vin. 61. Xx Palin. 325. 


ſufficient ! 
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ſufficient : as, where one was denied with that in- 
tent, to a creditor who called in the morning with 
a bill for payment; though he afterwards in the 
courſe of the day appeared in public, and having 


procured money, paid the bill before five o'clock 


of that day, and though the holder of the bill 
might in point of law have waited to receive pay- 
ment the whole of that day on which the bill be- 
came due, without its being ſuch a laches as would 
diſcharge the indorſer, yet this was held a com- 
pleat act of bankruptcy ?. 

If a man having no houſe of his own, keeps in 
another man's houſe, it is within the ſtatute * ; or 
keep on ſhip-board *; or, (as it is quaintly ſaid), 
if a miller keep himſelf within his mill, or a church. 
warden within the church *(11). 


y Calkett and Freeman, 2 T. a Stone 123. 

R. 59. d Com. Bankt. C. 1. 
2 Stone 124. and ſee a caſe > 

mentioned in Colkett and Free- 

man, 2 T. R. 


- 
—— 
7— — * 


— 


— — 


— —_— — 


(11) Inſolvent merchants, millers, and churchwardens keep- 


ing their reſpective houſes, the ſhip, the church, and the mill, 


ſeem to have been favorite caſes with the old writers. 
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Or otherwiſe abſenting himſelf. 


— — 2 

4 2 222 — 
— — - - — 

— 3 2 - +> —U— 


A man having no conſtant dwelling, but who 
abſents himſelf for debt, from his uſual abode, is 
within the ſtatutes, 

— 


SECT. V. 


— — — 
— 5 Sn G 

at ag — — (ng 
— - - 


— - - 
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Procuring or obtaining any Cote lion, not being 
privileged by parliament. 


It has been held, that the protection of one, as 
the king's ſervant, is not within the ſtatute * (12); 
but the protections which ſeem to have been the 
objects of this law, namely, to ſtay the ſuits of 
creditors, have been long fallen into difuſe, the 
laſt inſtance of ſuch a protection mentioned in our 
books being above a century ago ©. 

By the 7 Ann. c. 12. traders are declared not 
to be entitled to the protection giyen by that act 
to the ſervants of ambaſſadors and other public 
miniſters, | — 


Com. Bankt. C. 1. © 3 Bl. Com. 
d Ryder and Fowle, Skinn. 21. 


_—____ 


(12) In the caſe above cited, the protection was conſidered 


as a privilege of parliament, though perhaps it ought not to 
have been ſo conſidered, See 2 T. R. 


a 
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BOOK II, 


SECT. vi. VII. 2 


Exhibiting to the king or any of his courts any petition 
or bill againſt creditors to procure longer time of 
payment, or to compel them to accept leſs than their 
juſt debts. 


Tating ſanctuary. 


Theſe two ſtill remain in "the ſtatute book ; 
but ſuch petitions or bills have been long exploded, 


and ſanctuary was taken away by the 21 7a. 
c. 48. f. 6, 7. 


SEC T. VIII. 


Suffering himſelf willingly to be arreſted, &c. or 
yielding himſelf to priſon. 


This is to be underſtood not only of arreſt, &C. 
for a fictitious debt®; but alſo of a yielding to 
priſon even for a juſt debt, if done with the zntent 
to delay creditors; as where one being arreſted 
for a real debt, and having money ſufficient to pay 
it, yet choſe rather to go to priſon, in order, as he 
declared, to force his creditors to. come to a 
compoſition ®, - | i 
f 1 Vern. 153. un k Exp. Barton, 7 Vin. 61, 

8 Good. 23. Com. Bankt. C. 2. 
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ACTS OF BANKRUPTCY, 


"$ | SECT. 1%. 


Suffering himſelf to be outlawed. 


The outlawry ſuffered muſt be with the intent 
to defraud creditors'; but it is ſaid it will not 
make a man a bankrupt if reverſed before the 
commiſſion iſſues, or for default of proclamations 
after the commiſſion k. Quære of this, if the out 
lawry was originally fraudulent !, 


SECT. Xo 


Being arreſted for 1001. or ed debt, after 
ſuch arreſt eſcaping out of priſon. 


The eſcape muſt be ſuch as ſhews he means to 
run away and defeat his creditors. Where, by 
permiſſion of the ſheriff, he is carried through a dif- 
ferent county, in his road to a judge's chamber 
upon a habeas corpus to he turned over, this is no 
eſcape in the ſenſe of this a& of parliament; he 
remains ſubſtantially in cuſtody, notwithſtanding 


his being thus carried into another county. It muſt 


be an eſcape againſt the conſent of the ſheriff ®, 
The ſtatute ſeems to make this an act of bank. 
ruptcy from the time of the firſt arreſt *, 


i Bradford and Blood worth, 


x Keb. 11. 1 Lev. 13. Com. 
Bankt. C. 4. 


* Com. Bankt, C. 4. 


Co. B. L. 82. 
m Role and Green, Burr, 437; 


5 Good. 36. 


* 


CHAP, 


— 41 J 


CHAP. II. : 


Of ach of bankruptcy which relate to diſpoſitions of 
the trader's effetts, and which are conſidered as 
fraudulent endeavours to defeat creditors of their 

legal remedy againſt his property. 


”@ CW 0 FC 


— 


1 7a. c. 15. 2. 
5 Geo. 2. c. 30. J. 24. 


T — 


HESE are either diſpoſitions by proceſs of BOOK 11. 


, law colluſively taken out, or diſpoſitions by rr 
J hs party. Of the firſt kind there is but one de 


ſcribed in the ſtatutes; of the latter there are 
two, and one of which forms a conſiderable title 
of the bankrupt law, | 


SECT. 1. 


Willingly or fraudulently procuring his goods, money, 
or chattels, to be attached or ſequeſtered. 


This muſt be by the procurement of the party, 
with intent to delay creditors. An adverſe attach. 
ment or ſequeſtration, upon the default or laches 
of the party is not within the ſtatute z as where, 

a merchant 


4371 


ar. 


— 
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BOOK II. avi iate rec 
. merchant having an impropriate rectory, the 


Se:t.1. tithes were ſequeſtered for not repairing the chan- 


—— cel. . 


4 — * 2 


— — 
— —— — - 


A fraudulent execution, though void againſt 
creditors, is held not to be within the meaning of 
the words * attachment or ſequęſtration“ꝰ uſed in 
this ſtatute, which dre conſtrued to relate only to 
certain cuſtomary modes of proceeding, known by 

. theſe names, and uſed in the cities of London, 
Briſtol, and other places'. And the caſe of the 
ſequeltration of tithes cited above, ſeems out of 
the ſtatute alſq upon this ground. 


- 
— — — 


— — — — 
— oo 2 2232 ——— 


— 
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Making or cauſing io be made any fraudulent grant 
er conveyance of his lands, tenements, goods, or 
chattcls. | 


4 1 
1 
. 
: 
x 
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A 1 
7. R 
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A grant or conveyance within this ſtatute, muſt 

be by deed. A fraudulent diſpoſition of property 
by mere delivery or otherwiſe, not by deed, though 

it may be void againft creditors, is not an act of 
bankruptcy in itſelf. And a fraudulent deed will 
be an act of bankruptcy, though by reaſon of the 
fraud it 1s void and without operation in other 


* f » 1 
2 AA 
2 — 2 a7 . 22 


reſpects *. 

a Stone 124. Good. 29. Com. e Burr. 2174. 2225. 2477. 
Bankt. C. 2. Cowp. 117. 427. 629. | 

o Harman and Spotiſwoode, 4 Haſſels and Simpſon, Doug. 


Co. B. L. 97. Clavey and Hay- 92. Whitwell and Thomſon, 


As 


Icy, Cowp. 427. Eſp. N. P. 63. 
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As to what kind of fraudulent deeds are within BOOK Th5 
the ſtatute, it has been laid down, that any deed "SR. II. 


frandulent againſt creditors within the 13 Eliz. c. 85. 


t or as againſt purchaſers within the 27 Eliz. c. 4. 
f and every fraudulent deed generally, is in itſelf an 
a act of bankruptcy ©: but it has been thought 
O neceſſary alſo upon this occaſion to attend to the 
Y manner in which ſuch tranſactions are conſidered 
ly in relation to the bankrupt laws. 


The great objeQs of theſe laws, in the caſe of a 
trader's becoming infolvent or endeavouring to 
defeat his creditors, are to take from him the 
management and diſpoſal of his property, and to 
diſtribute it as equally as poſſible amongſt his 
general creditors', Any diſpoſition of his property, 
therefore, whether of the whole or of any part of 3 
made with a view to defeat theſe objects, is con- 
ſidered as a fraud upon the bankrupt laws, and as 
ſuch, if it is by deed, is held to be an act of bank- 
ruptcy within this ſtatute. a 

Whether in any particular caſe a deed ſhall or 
ſhall not be conſidered as fraudulent, is a queſtion, 
upon which, as it muſt always depend upon the 
particular circumſtances either ſeparately or com- 
bined, . in each caſe, from which the fraudulent in- 
tent of the party is to be inferred, it is difficult to 
lay down any preciſe general rules: but beſides 
the circumſtances which afford evidence of fraud 


„Com. Rankt. C. 8. Good. 92. f P. W. 251. Bur-. 476. 229. 
Doug! 92. | 


generally 


Conveyances 


we! 
* 
if = 
We 44 ACTS OF BANKRUPTCY. 
| | bi | BOOK IT. generally in conveyances®, ſuch as the deed's being 
Sed. n. che voluntary act of the party, the tranſaction being 
0 1 | —— ſecret, the donor continuing in poſſeſſion, &c. thoſe 
| | q from which fraud in relation to the objects of the 
|. wa bankrupt laws have been moſt commonly inferred 
[7 1 are principally, 1. the extent of the conveyance, 
* and 2. its being made in contemplation of bank- 
5 bl ruptcy( I 3). 
1 


— —— 2 — 


s See Twyne's caſe, 3 Co. $0. 


i 


— 


(13) One might have imagined that the ſimple deſcription of 
the act of bankruptcy contained in the ſtatute, namely a Frau- 
dulent conveyance with intent, &c. to defeat creditors, was meant 

: to apply to caſes of actual fraud or deceit practiſed in the par- 
ticular tranſaction. But the conſtruction ſeems to have been 
carried further, and it has been ſaid that every caſe of an act of 
bankruptcy by deed, proceeds upon the ground of its being a 
fraud upon the 6entrupt laws. (Ruſt and Cooper, Cowp. 629.) 
And as any conveyance that 1s conſidered as a fraud upon the 
bankrupt laws, can only be ſo conſidered in reſpect of its defeat- 
ing that equal diſtribution amongſt creditors which is provided 
tor by thoſe Jaws in the event of a bankruptcy, (for it is only in 

that event that ſuch equality either does or can take place), one 

k might have imagined that a deed's being made in actual contem- 

lation of that event, and for the very purpoſe of defeating that 
equality which would be the conſequence of it, ſhould have been 
conſidered as the eſſential circumſtance in all caſes to make any 
conveyance an act of bankruptcy, as a fraud upon the bankrupt 
late. But the conſtruction feems, in ſome caſes, to have gone 
further; and though in ſeveral of the caſes, where a conveyance 
of the evhole or principal part of a trader's ſtock in trade, &c. has 
been held an act of bankruptcy, it appeared to have been made 
alſo in actual contemplation of it; yet in ſome other caſes of that 
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ACTS OF BANKRUPTCY. 


Conveyances of the. whole. 


A conveyance by a trader of all his effects and 
ſtock in trade, by deed, to the excluſion of any 
one or more of his creditors, has been always held 
to be a clear act of bankruptcy. Such a convey- 
ance deſtroys his very capacity of trading, and 


tends to overturn at once every proviſion of the 


bankrupt laws, by inveſting perſons of the party's 
own choice, with the management and diſpoſal of 
his property, inſtead of truſtees choſen by his cre- 
ditors under the direction of commiſſioners and the 
ſuperintendence and control of the great ſeal; 


and by removing that property out of the reach 


of his general creditors b. 
* Burr. 829—331. 2240. Cowp. 632. 


* * — — n 


kind, the fact of the conveyance being made in contemplation of 
bankruptcy, either does not appear, or was not relied upon; but 
they ſeem to have been determined, not properly upon an 
actual fraud in the particular tranſaction, but upon what may, 
rather perhaps, be called a metaphyſical fraud, namely as a tranſ- 
action fraudulent againſt the ſpirit and policy of the bankrupt 
laws. I have found it neceſſary, therefore, to diſtinguiſh the 
circumſtance of fraud which ariſcs out of the extent of the con- 


veyance, from that of the gonveyance being made in contem- 


plation of bankruptcy : without which diſtinction, there would 
be no difference between the caſes of conveyances of the whole, 


and conveyances of part, which are all equally acts of bank- 


ruptcy, if made in contemplation of that event. 
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. 

BOOK If. 1. It will be an act of bankruptcy, ihough made 

CHAP. 11. — 

Seet. II. jor @ valuable conſideration, and therefore not 

—— ſraudulent as between the parties: for the injury 
to the reſt of the creditors is the ſame. 

Where a trader, therefore, in inſolvent circum- 
ſtances, aſſigned by deed all his effeds to a creditor, 
as a floating ſecurity for all ſums of money he 
ſhould advance, and was allowed to continue in 
poſſeſſion upon a ſecret truſt to deliver it up ſome 
time after, it was held to be a clear act of bank- 
ruptcy .. | | 

A like determination was made in the caſe of 
an aſſignment, of every thing the trader had in the 
rod, to a creditor to ſecure money really due to 
him; the trader being inſolvent at the time, and 
going oll a few days after*. In this cafe there 
were alſo other circumſtances of fraud, namely 
that the aſſignment was upon the face of it made 
for an unliquidated demand : there was no coun- 
terpart of the deed, and the original remained with 
the bankrupt; no poſſeſſion was delivered, only 
the bankrupt gave a. letter of attorney to his own 
clerk, who was privy to the whole, to collect debts, 
&c. and the goods ſtill remained in the bankrupt's 
houſe; and no notice was given to the debtors. 

So in the caſe of a trader who being arreſted by 
one creditor, and having applied to another to bail 
him (who refuſed, without a ſecurity alſo for his 


i Worlley and Demattos, k Wilſon and Day, Burr. 
Buir. 467. 827. 
4 : own 


. 
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47 


own debt), made a bill of fale to the latter, of a/l BOOK IL. 


his goods and effects whatſoever, to ſecure his own 


debt together with that for which he gave bail, 


ſubject to a truſt, as to the ſurplus for the bank- 
rupt himſelf; and poſſeſſion was given the next day, 
when the trader committed another act of bank- 
ruptcy, and ſoon after abſconded | (14). 

And where a party conveyed a copyhold (15), 
and all his ſtock in irads and perſonal eſtate, by way 
of indemnity to one who was only a ſurety with 
him in a bond, and a nominal poſſeſſion was given, 
but under a proviſo that actual poſſeſſion was not to 
be taken till default of payment : the ſurety had nei- 
ther applied for, nor even knew of the aflignment. 


This was held ® an a& of bankruptcy, though the 


party was in good credit at the time of executing 
the deed, and for /cveral years after; and that the 
aſſignment not being to ſecure a preſent debt made 


1 Butcher and Eaſto, Doug. m Haſſel and S:mpſon, Doug). 


294+ . 
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1 


— 


(14). The extent of the conveyance in this caſe. ſeems to have 
weighed againſt circumſtances which night, perhaps, otherwiſe 
have been conſidered as negativing any concluſion of fraud. It 
was made for a valuable conſideration, was immediately followed 
by poſſeſſion, and executed under the terror of an arreſt, and to 


deliver himſelf from it. 


0 oy 


(15) The court gave no opinion with reſpect to the copy- 
hold in this caſe, but fee below, p. 55+ 
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ACTS OF BANKRUPTCY. 


no difference, as it was to give him a preference 
when he ſhould become one (16). | 

2. A colourable exception of a ſmall part of the 
eſtate or effects will not avail to take the caſe out 
of the general rule", 

A trader finding his circumſtances decline, but 
wiſhing to prefer ſome particular creditors, made 
a bill of ſale to them, at midnight, of all his goods 
and ſtock in trade, including even his ſign and ſign- 
iron, but excepting out of it a few particulars of 
about 1001. value; and, next morning abſconded. 
This was conſidered *, as in effect, a conveyance 
of all, the intereſt omitted being ſo minute. 

A mortgage of ( amongſt other things) all the 


ock in trade, excepting only the houſehold: goods 


and debts, which were both very trifling, was held 
to be an act of bankruptcy”; as being an aſſign- 
ment of all the ſtock in trade without which he 
could carry on no buſineſs. In this caſe the bank- 


a Exp. Fourd, Burr. 477- ? Law and Sæinner, Bl. 996. 
Cowp. 124. | 

o Compton and Bedford, 
BI. 362. 


I —__— 


N 1 


(16) It was objected that he to whom this conveyance was 
made, being only a ſurety, who had not been called upon to pay, 
was no actual creditor at the time, and therefore it was no pre- 

ference. Though a preference of a crediter is certainly the moſt 
common occaſion for ſuch conveyances, would not a conveyance 
to one who was no creditor at all, be equally within the ſtatute, 
if it was made to defeat all the creditors? , 


rupt 
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years after. 


an aſſignment of ſo much of a man's ſtock as to 
diſable him from carrying on his trade would be 
t an act of bankruptcy; or even an aſſignment of 


Upon the ſame principle it has been ſaid *, that 


49 


rupt carried on his trade with credit for near two 88 


7 ry 
Sect. It. 


e all his houſehold goods. And it is reported o 


2 have been held”, though the accuracy of the re- 
„port has been fince doubted and the poſition itſelf 
f contradiced*, that any deed, which ip/o facto created 
1. an inſolvency, was an act of bankruptcy, (17). 

4 . A colt 

q Bl. 442- 0 Doug]. 91, 92. 
h Law and 8 Bl. 996. 
e 

ds i 
1d (17) Such very general poſitions as thus, and the others alluded 
-_ to above, however looſe they may appear to be, and fallacious, as 
? they certainly are, ſeem to have been not unfairly deducible 
he from the general reaſoning employed, with reſpet to con- 
1k- 


veyances of the whole being acts of baukruptcy, as deſtroying 
the capacity to trade. For if either the evidence of ſome ſpecific 
fraud in the particular tranſaction, or of that fraud upon the 
bankrupt /aws which is ſuppoſed to be committed in the caſe of 
a deed made in contemplation of bankruptcy, was not to be con- 
fidered as gſential in all caſes ; but the general conſtructive fraud 
only, inferred from an act deſtroying the capacity to trade, was 
Pay» ¶ co be conſidered as ſufficient, it could hardly fail to lead to ſome 
d pre* Wh uncertainty of concluſion, as to what extent of conveyance might 
molt Nor might not be an a& of bankruptcy upon ſuch a principle. 

In the caſe of Walker and Burrows, 1 Atk. 93. where a 
tute, trader had aſſigned to his ſon, all his ſhop and houſeheld goods, 
Lord Hardwicke took no notice whatever of the circumſtance 
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3. A conveyance of all, though for the payment 


of creditors generally, is fraudulent and an act of 


bankruptcy, if any one creditor is excluded: or to 
pay all creditors rateably, unleſs a// the creditors 


aſſent *. 
Conveyances of part. 


As a trader muſt frequently have occaſion, in 
the ordinary courſe of buſineſs, to make over parts 
of his effects, by deed or otherwiſe, to particular 
creditors, either as a ſecurity for debts before con- 
tracted or for future advances, it is perfectly obvious 
that a conveyance by a trader of part of his effects 
to a particular creditor, unlike in this reſpect to a 
conveyance of the whole, carries in itſelf no evi- 
dence whatever of fraud of any kind. But when 
ſuch a conveyance is made in "contemplation of bank- 
ruptcy, though it is to a bond fide creditor, it is 


t Exp. Foord, Burr. 477. N. P. 40. Burr. 2240. Cowp. 


Kettle and Hammond, Bull. 123. 632. 


— — 


of the extent of the conveyance, but eſtabliſhed the aſſignment, 


becauſe there was neither any actual fraud in the tranſaction, 
the aſſignment having been made for a valuable conſideration, 
and followed immediately by the poſſeſſion of the fon ; nor any 
conſtructive fraud upon the bankrupt laws, it having been made 
ſeveral months before the bankruptcy. 


I | conſidered 


an 


cre 
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conſidered” as a fraud upon the creditors at large, 
as giving ſome one or more of them a preference 


which is contrary to the ſpirit and policy of the 


bankrupt laws; and is therefore not only void as 
againſt creditors generally, but if by deed, is an 
act of bankruptcy in itſelf. 

Where, therefore, an inſolvent trader, of his own 
voluntary act, being neither arreſted, nor threatened 
with an arreſt, nor even called upon for the money, 
aſſigned a third part of his effects to his brother in 
conſideration of a ſum of money advanced from 
motives of friendſhip, and in two days after ab- 
ſconded: this, although poſſeſſion was delivered 
inſtantly, and ſeveral a&s of ownerſhip exerciſed 
bond fide by the brother who had no knowledge or 
ſuſpicion of the trader being inlolvent, was held 
clearly an act of bankruptcy, being a voluntary 
preference given in immediate contemplation of 
it *, 

In like manner, where one unable to pay above 


eight ſhillings in the pound, and threatened with _ 


an attachment for non-payment of money under a 
decree of the court of chancery, and having agreed 
that a commiſſion ſhould be taken out againſt him, 
aſſigned a leaſe, to ſecure ſome particular creditors, 
and then in truſt for himſelf, This was held to be 
an act of bankruptcy: 1. as a fraud upon the 
creditor under the decree; 2. as a fraud upon the 


u Linton and Bartlett, Cowp. 120. 3 Wilſ. 47. 
E 2 general 
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general creditors, being done in contemplation of 


Sect. It. bankruptcy. It was a preference merely voluntary, 


the aſſignees of the leaſe not having applied to him 
for the payment of the debt. 

So, of an aſſignment of part of the real and per- 
ſonal eſtate of a trader, only three davs before he ab- 
ſconded, to his fon who was a creditor for more 


than the value of the eſtates ?. 


But on the other hand, although a party be in- 
ſolvent at the time of the conveyance, or become 
ſo ſoon after; and though in the event it may 
defeat that equality amongſt creditors, to ſecure 
which is ſo great an object of the bankrupt laws; 
or though (in tlie language commonly uſed upon 
this ſubject) it may operate as a preference of a par- 
ticular creditor; yet if the conveyance 1s not the 
mere voluntary act of the party, as in that caſe it 
cannot be faid to be done with intent to defeat 
creditors, the preference as it is called, being only 


conſequential, it will not be held fraudulent or an 


act of bankruptcy. | 
As, where it is given in order to deliver the party 


from legal proceſs, or from the threat and appre- 


henſion of it: or even from the preflure and im- 
portunity of a creditor without the threat, or actual 
apprehenſion of an arreſt *. It was for a reaſon of 


x Devon and Wat.s, Doug]. = Cowp. 123.634. Burr. 2240. 
88. Smith and Payne, 6 T. R. 


Round and H. Byde, Co. 1352. 


B. . 91 
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this kind partly, that Ld. Mansfield ſuppoſed the BOOK U. 


not to be fraudulent or an act of bankruptcy: one 
ground on which it was fought to be ſet aſide in 
equity, being that of fraud and impeſitio tion upon the 


bankrupt him yelf *. , 


Or, if it is done in purſuance of ſome prior 


agreement. The ſame learned judge conceived it 
might be on this ground amongſt others that the 
conveyance in the caſe of Small and Oudley was 
ſuſtained ; it being given at the very time when the 


party had by his note undertaken to replace the 


ſtock, the loan of which was the conſideration of 
the conveyance *. 

Or where the act is in itſelf right to be done, 
and ſuch as a court of equity would have compelled 
the party to do: as, where a mother, a ſhort time 
before her becoming inſolveut through the bank- 
ruptcy of a near relation whom ſhe endeavoured to 
ſave” by a ſpeedy ſupply of a large ſum of money, 
before ſhe did fo, executed a deed declaring the 
truſt of ſome money in her hands belonging to her 
children, to whom ſhe had been left guardian *. 

And it may be obſerved in general, that in all 
caſes of this kind, which turn upon the fraudulent 
intent of the party, the following circumſtances, 


though with reſpect to ſome of them it is impoſſible 


d Burr. 478. | Mod, 489. Burr. 47%. Cowp. 


Burr. 430, 19.1 
d Cock and Gocdfellow, 10 


E 3 to 


deed in the caſe of Jacob and Shepherd was found Sed. 11. 
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to draw any preciſe line, muſt always be conſidered , 
at leaſt as favourable; and according as the par- 
ticular caſe turns upon a ſingle circumſtance of 
fraud or upon ſeveral taken together, will have 
more or leſs weight in the general determination. 


As, namely, where the party continues in good 
credit, and a bankruptcy does not take place till 
ſome time after the Conveyance *. 


Or where the tranſaction is beneficial to the 
general creditors *. 


Or where the poſſeſſion is delivered immediately, 
And with reſpe to this, although the non-delivery 
of poſſeſſion, particularly in the caſe of goods and 
chattels, is commonly conſidered as a badge of 
fraud, yet it will not be fo, in caſes where the beſt 
delivery 1s given that * nature and circumſtances 
of the property will admit. Where, therefore, the 
goods which were the ſubject of a conveyance, 
were before and at the time of executing the con- 
veyance, already on the premiſes of the creditor, 
there the mere transfer of the property, by the exe. 
cution of the conveyance, with a nominal delivery 
of the poſſeſſion, was held to be ſufficient b. 


Cock and Good fellow, Burr. s Jacob and Shepherd, Small 
478. Jacob and Shepherd, ib. and Oudley, Unwin and Oliver. 


Unw'n and Oliver, Burr. 481. b Mant 4 
Walker and Burrows, 1Atk. 93. R. 67. = n 
f Small and Oudley, Burr. 


480. 2240. Manton and Moore, 
7 T. R. 


* 
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A conveyance of copyhold, though fraudulent, is 
held not to be within the ſtatute, becauſe creditors 
cannot take copyhold in execution *(18). 

A conveyance mult be fraudulent at the execu- 
tion of it, ſubſequent circumſtances will not make 
it ſo*®, And a deed made bond fide before 
the party entered into trade, which if it had been 
made after, might have been fraudulent, will not 
be conſidered as fraudulent afterwards upon his 
becoming a trader. 

Before concluding this ſubject of acts of bank- 
ruptcy by deed, it may be proper to notice two 
caſes in which a conveyance by deed of part of a 
trader's effects, made when the party had a bank- 
ruptcy in immediate contemplation, was held not 
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to be an act of bankruptcy. Theſe are the caſes 


of Small and Oudley, and Hooper and Smith. 
But in the former ® the conveyance was no 


fraud upon the general creditors, but beneficial to _ 


i Exp. Cockſhctt, 3 Bro. 5oz. 548. Lil y and Oſborn, 3 P. W. 
& Goud. 92. Stone and Grub. 298. | 


ham, 2 Bulitr. = Small and Oudley, 2 P. W. 


i Criſp and Pratt, Cro. Ch. 427. and ſce Burr. 480. 2240. 


and Cowp. 633. 


8 — 


(18) This is conſidering this act of bankruptcy as founded 


upon the attempt to defeat creditors of their legal remedy againſt 
the effects; but if the principle of /rauds upon the baukrupt laws 
were adhered to, ſuch a conveyance might as much as any other 


be an act of bankruptcy upon that principle, it being as much 


a fraud of that kind, as a conveyance of any other property, 
copyhold being equally the ſubje& of diſtribution by thoſe 


laws, 


E 4 them, 
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them, and the fraud, if any, could only be upon 
the ag himſelf to whom the conveyance was 
made. It was given too at the very time the trader 
had e. to replace ſome ſtock which was the 
conſideration of the conveyance; and there was 
no pretence that the creditor allowed him to con- 


tinue one moment in poſſeſſion. Suppoſing, on the 


other hand, that the deed had been fraudulent, yet 
it is to be conſidered, that the queſtion upon it 
aroſe in a court of equity, and that there Sir ]. 
Jekyll eſtabliſhed it, becauſe he thought himſelf | 
bound by a recent deciſion of Ld. King's, that a 
court of equity could not decree the deed fraudu- 
lent, unleſs it had been found ſo at law; and upon 
an iflue directed to try the time of the bankruptcy, 
the jury had not found the party a bankrupt, by 
the execution of the deed in queſtion, but by a 
different act at a different time. 

The other caſe“ was that of a trader, who being 
in declining circumſtances, aſſigned to his mother, a 
bond fide creditor, half his ſtock in trade, and made 
out a bill of parcels and receipt, with diſcount as for 
prompt payment, as if they had been fold in the 
ordinary courſe of buſineſs. In the evening of the 


ſame day he had a meeting with his principal credi- 


tors, when it was agreed he ſhould commit an act of 
bankruptcy; which was done, and a commiſſiontaken 
out. This was ruled at Niſi Prius not tobe fraudulent. 


But it may fairly be queſtioned whether this would 


n Hooper and Smith, Bl. 441. 


be 
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be ſo determined at this day. It was clearly a 
fraud, though a pious one. It is allo to be con- 
ſidered, that this was a caſe of a concerted act of 
bankruptcy ; and it does not clearly appear by the 
report, whether it was not upon that ground that 
the caſe was really decided. 


SECT. III. 


If a bankrupt after the iſſuing of a commiſſion 
againſt him, pay to the petitioning creditor, or deliver 
to him goods or other ſatisfaftion, or ſecurity for bis 
debt, whereby he ſhall privately have more in the 
pound than the other creditors. 


Though the ſtatute only ſpeaks of compromiſes 


after the I ing of a commiſſion, it is held to extend 


to the caſe where nothing further is done than 
fririking a decquet : for all the miſchief follows im- 
mediately upon ſtriking a docquet, by which the 
parties prevent any other creditor from taking out 
a commiſſion, and gain to themſelves ſo many days 
to trafhc *, | 

And even to the caſe of ſtriking a docquet, 
where nothing could be done upon it further, the 
party being in a miſtake as to the ſuppoſed act of 
bankruptcy on which he had proceeded ®. 


57 
BOOK II. 


CHAP. IL 
Sect, II. 


The very purpoſe of ſtriking a docquet is to pre- 


vent the bankrupt from waſting his effects in the 
mean time 9, 


Exp. Gedge, 3 Vez. J. 349. p Exp. Thomſon, 1 Vez.].r 90 
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Of ads which relate to the circumſtances or credit of 
the bankrupt. 
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21 Ja. c. 19. / 2. 
4 Geo. 3. c. 33. / 1. 


4 
SECT. I. 


Brurvs arreſted for debt, lying in priſon two months 
or more upon that or any other arreſt or detention in 
priſon for debt; ſhall be accounted a bankrupt from 
the time of his firſt arreſt. 


\ 


1. With reſpect to the debt. 


The ſtatute expreſsly requires a lying in priſon 
upon an arreſt or detention for debt, and the ground 
on which it is ſuppoſed to have made this an act 
of bankruptcy, is the preſumption it affords of the 
party's inſolvency. Being committed therefore in 
execution of a criminal ſentence, and in the courſe 


of that commitment, being charged with debts and 


remaining charged with them two months or more, 


after the expiration of the ſentence, ſeems not to 


be within the ſtatute * : which ſeems to require that 


I Exp. Bowes, 4 Vez. J. 168. 
the 
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the impriſonment ſhould be originally founded upon 
debt, as well as continued upon that account. 
The arreſt muſt be for a debt by contract, and 
not a debt by reaſon of a fine, amercement, &c. * 
It muſt alſo be a debt at law, and on which the 
party is actually, ſuable at the time. Lying in 
priſon on an arreſt for a demand, for which the 
remedy 1s only by bill in equity tor a ſpecific per- 
formance, is not a ſufficient ground for a com- 


miſſion © Lying in priſon on an arreſt upon a 


bond before the day of payment, in order to oblige 
the party to find ſureties according to the cuſtom of 
London, ſeems to be no act of bankruptcy, for in 
that caſe no debt is actually then due“. 

The party arreſting alſo, muſt be regularly en- 
titled to ſue. Lying in priſon on an arreſt by an 
executor before probate, has been held not to be 
within the ſtatute *. 

2. With reſpect to the computation of the time. 

The two months are computed from the time of 
the firſt arreſt, only where the party lies in priſon 
immediately upon the arreſt. Where bail is fairly 
put in, and the party at a future day ſurrenders in 
diſcharge of his bail, the two months are computed, 
not from the time of the firlt arreſt, but from the 


time of the ſurrender; for the preſumption of 


d Good. 25, 26. f Duncombe and Walter, 3 


© Exp. Hylliard, 1 Atk. x47. Lev. 57. 1 Ventr. 370. Th. 


2 Vez. 407. Ray. 479. Skinn. 22, 87. Sho. 


4 Good. 25. and ſee Co. B. —. Came and Coleman, Salk. 


L. 94. 109. Hill and Siſh, 2 Sho. 512. 
© Duncombe and Walter, 3 Tribe and Webber, Dav. 376. 


Lev. 57. Ro'e and Green, Burr. 4:7. 
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inſolvency ariſes not from the mere circumſtance 
of being arreſted, which may happen to the moſt 


fubſtantial trader, but from the lying in priſon two 


months without being able to find bail*. 


But if the bail is a mere matter of form, and put 
in without juſtification, only for the purpoſe of 
turning the party over from one cuſtody to another, 
that is not conſidered as a being out of cuſtody, but 
is a continuation of the /ame impriſonment within 


the meaning of the ſtatute, and has relation to the 
firſt arreſt *, 


Where a party ences and in priſon at the ſuit 
of one plaintiff, is detained at the ſuit of another, 
and lies two months at the ſuit of the ſecond, 
though diſcharged as to the firſt, this is equally 
within the ſtatute: the words of the act being if 


he lie in priſon two months upon hat or any other 


arreſt, or detention in priſon for debt, &c, '?? 


Although as ſoon as the two months expire, the 
act of bankruptcy relates back to the time of the 
arreſt, as if that had been in itſelf the act of bank- 
ruptcy, the reaſon of which ſeems to be that the 
lying in priſon two months is a ſtrong preſumption 
that the party was inſolvent at the very time of the 
arreſt *; yet a commiſſion taken out before the two 
months expire, cannot be ſuſtained, for the act of 


bankruptey is only inchoate upon the arreſt, and is 


E 2 Bl. Com. 498. Lev. Vent. i Coppenda' e and Bridgen, 
Burr. ut ſupra. Burr. $14. 
þ Roſe and Green, Burr. 437, * Burr, $13, 19. 


not 


. 
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not complete till the expiration of the two months“. 
Ld. Raymond is faid to have held otherwiſe ®, but 
probably he is miſreported (19). 


SECT. 1I. 


Neglecting to make ſatisfaction for any juſt debt to 
the amount of £.100 within two months after perſona! 
ſervice of ſummons for ſuch debt, upon any trader 
having privilege of parliament. 


For the honour of parliament, there is no caſe 


upon the ſubject. 


1 Smith and Stracy, Salk. 111. m Beawes L. M. 518. 
Com. Bankt. C. 1. 


(19) The two months, according to the common rule, ought to 
be two lunar months, or 56 days. But this relation is conſidered as 


of an odious nature; (Clarke and Ryall, Bl. 642.) and Q. whe- 
ther Ld, Mansfield had not ſome doubt on this point in the 
caſe of Coppendale and Bridgen. There, the party was arreſted 
the 2d of May, and was charged in cuſtody with another action 


on the 4th of May. He was diſcharged of the firſt action upon 


the 2d of July, but continued in priſon upon the ſecond till 


the 6th of July. Ld. Mansfield ſaid, © here was plainly an act 


of bankruptcy on the 4th of May, whatever diſpute there might 
be made about one on the 2d of May.” Yet if the computation 


was by lunar months, there could be no diſpute in either caſe : 
there being, from the 2d of May to the 2d of July, four days, 


and from the 4th of May to the 2d of July, two, days more 
than two lunar months, excluſive, in each cafe, both of the day 


of arreft or detention, and of the day of the diſcharge. 


CHAP. 
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CHAP. IV. 


Of ads of bankruptcy generally. 


SECT. I. 


Of the place where commilted, and of the time in 
relation to the trading. 


AN act of bankruptcy, eſpecially under the older 
ſtatutes, being in the nature of a crime, and 
that a crime of poſitive inſtitution, mult evidently 
be conſidered as of a local nature, and confined 
within the ſame limits as the peculiar law which has 
given riſe to it. No act therefore done out of 
England can be an act of bankruptcy; whether the 
trader be a native or a foreigner *. A deed, which 
executed here, might be an act of bankruptcy, is 
not ſo if executed in India®., A fraudulent out- 
lawry ſuffered in Ireland does not make one a 
bankrupt here; but in any part of the territory 
of England, though under a peculiar juriſdiQton, 
it does; as in che county palatine of Durham“. 
With reſpect to the time in relation to that of 
the trading; though a party leaves off trade, he 
may afterwards commit an act of bankruptcy in 


za Cowp. 401. and Exp. Smith. Com. Bankt. C. 4. 


ibid. 


d Inglis and Grant, 5 T. R. 


330. 


reſpect 


— mw + 
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reſpe& of creditors, whoſe debts were either con- 
tracted during the trading, or contracted before, 
and were ſubſiſting debts while he was in trade“. 


SECT. II, 


Of concerted acts of bankruptcy. 


When it is recolle&ed that to almoſt every act 
of bankruptcy, the intent to defraud or delay credi- 
tors is required, it may ſeem ſurpriſing that an act 
committed by concert and contrivance with cre- 
ditors themſelves, ſhould ever, as againſt third per- 
ſons, have been conſidered as an effective act of 
bankruptcy. It is ſaid, however, to have been ſo 
held in one caſe ©; but that ſeems to have been 


contrary to former determinations f, and it is now 


ſettled by a variety of caſes fince, that it ſhall be of 
no avail againſt perſons not privy or conſenting to 
it s, and that thoſe who aſſented to it ſhall not be 
allowed to ſet it up as an act of bankruptcy againſt 
them ®. But the bankrupt himſelf, and all thoſe 
coming in under the commiſſion are concluded 
from ſaying any thing againſt it; and it was upon 

4 Penriz and Daintry, Sid. Allan and Hartley, Co. B. L. 5. 


411. Heylor and Hall, Palm. . Cawley and Hopkins, ibid. 81. 
325. Meggott and Mills, Ld. Roberts and Teaſdale, Peake 
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Raym. 287. 27. and Bolton and Rcichard, 
* Bramley and Mundee, Bull. Eſp. N. P. 107. 

N. P. 39. | k Bamford and Baron, 2 T. R. 
Field and Bellamy, ibid. 594. Eyre and Birbeck, ibid. 
8 Hooper and Smith, Bl.44r. i Hooper and Smith, Bl. 441. 


that 
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that ground probably, that the caſe of Bramley and 
Mundce was really decided. 


SECT. III. 


Of avoiding or purging an act of bankruptcy. 


Where an act is dubious or equivocal, circum- 
ſtances may explain it, and ſhew it not to have 
been done with inten? to defeat creditors ; but an 
act, once committed, plainly and directly with that 
intent, can never be purged or explained away by 
any thing done afterwards ': unleſs a man pays off 


or compounds with all his creditors, in which caſe 


he becomes, as the phraſe is, a new man *. 


NS SECT. IV. 


| Of the conſeruction of the Natutes with reſpect to 
acts of bankruptcy generally. 


The bankrupt laws, having expreſsly defined the 
ſeveral acts of bankruptcy; being an innovation 
upon the common law; and in many inſtances 
penal in their operation, confidering the ſeveral 
acts as acts of fraud x are not to be extended or 
multiplied by any conſtruction or implication *. 

Therefore a man's clandeſtinely removing goods 
from his houſe, and privately concealing them in 


* Bull. N. P. 40. ä Freeman, 2 T. R. 39. 2 Bl. Com. 


1 Hopkins and Ellis, Salk. 485, 486. 
210. Burr. 484. Colkett and m Salk. ibid. 
Q — Bl. Com. 479. 


order 


ACTS OF BANKRUPTCY. 


order to preſerve them from being taken in exe- 


cution, was held no act of bankruptcy: for the 
ſtatutes as to this point mention only fraudulent 
gifts to third perſons, and procuring them to be 
ſeized by tham proceſs ; but this falls within neither 


of thoſe cales®*. 


Nor ſtopping, or refuſing payment : nor, if in 
conſequence of ſuch refuſal, the party is arreſted, 
but puts in batl?: nor even if he goes to priſon, 
unleſs he lie there two months, or eſcape from it 
alter an arreſt for C. 100 or more (20). 

Nor giving a fraudulent preference, by delivery 
of property to a particular creditor, if it is not by 
deed: though it is void againſt creditors. 

And a deed, which it fraudulent, would be an 


act of bankruptcy, cannot be decreed fraudulent in 


a court of equity, unleſs found ſo at law: there 
cannot be an equitable bankruptcy. 


% 


o Cole and Davies, Ld. Raym. . 42 P. W. 429. Burr. 479 
73 5 * 481, 432. 2 Vez. 19. 
Hopkins and Grey, Mod. 
139. : 


— : Mi. 


— x 


(20) It is not an ad of bankruptcy, it is ſaid, (Co. B. L. 100.) 


for the party to give money for notice when a writ ſhould come 
into the ſherift®s office againſt him. It ſeems difficult to con- 
ceive, that it ſhould ever have been imagined to be one. 

It is not even any prof of an act of bankruptcy { Croxton and 
Hodges, Bull. N. P. 40.), in the ſenſe of direct or full proof. It 


3 only evidence of the circumſlances of the party, which may 


en plain his intent in doing ſomething elſe that is alleged to 


be an act of bankruptey; as in the cales of departure, keeping 


houſe, Kc. 
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( 66 ) 


BOOK THE THIRD. 


OF THE COMMISSION, AND PROCEEDINGS 
UNDER 1T. 


BOOK IT. Commustons are called ſeparate or joint, ac- 


cording as they are iflued againſt a ſingle per- 
ſon, or againſt two or more being partners; 
and partners are liable either to a joint com- 
miſſion againſt all, or to ſeparate commiſſions 
againſt each ſeparately. At preſent, I ſhall 
confider only ſeparate commiſſions againſt 
perſons not being partners, or only what is 
common to all ſorts of commiſſions, and ſhall 
reſerve the conſideration of what is peculiar 
to commiſhons againſt partners, whether 
_ Jointly or ſeparately, for a future place. In 
the principal outlines of the following part of 
this work, I ſhall purſue ſuch a diviſion of the 
ſubject as naturally preſents itſelf in the ordi- 
nary courſe of the proceedings in a commiſſion, 
as perhaps not the worſt in any view, and in 
a practical view obviouſly the beſt. 0 
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CHAP. I. 


Of ſuing out the commiſſions 


13 Eliz. c. 7. ſ. 2: 
I Ja. c. 15. /. 3. 
21 7a. Ce 19. /. 3.15. 
7 Geo. c. 31. /. 1. 3. 
5 Geo. 2. c. 30. /. 22, 23. 
4 Geo. 3. c. 33. / 8. 5 


— 


O the petition of a cradhoe, who has made —— 
an affidavit of a debt to a certain amount. 
and given a bond to the great ſeal for duly pro- 
ceeding in the commiſſion (21); and which muſt 
be executed by the creditor himſelf, and there- 
fore an infant cannot be a petitioning creditor * ; 
the Lord Chancellor, &c. is empowered and au- 
thorized to iſſue a commiſſion of bankrupt, and 
is bound to grant it, as a matter of right, a co 
miſſion being, it is ſaid, as much ex debito guſtitiæ 
as a writ * (22). 
ſt 


Exp. Barrow, 3 Vez. J. 554: * 1 Atk. 218; 


W n 


* n 1 


(21) Wich is called ſtriking a e 


22) At the ſame time the practice of entering caveatsto prevent 
the iſſuing of commiſſions, which prevailed till Ld. Hardwicke ex- 
preſſed his diſapprobation of them, 1 Atk.72. asgiving opportunity 


F 2 do 


68 OF ISSUING THE COMMISSION. 


NORM. -1 is ſaid to have been held that the old acts 
did not require that the perſon applying for a 
commiſſion ſnould be a creditor (23), or that he 
ſhould make proof of a debt to any certain amount ; 
and though ſuch proof was frequently required before 
granting a commiſſion, this, it was ſaid, was only a 
matter of diſcretion in the Chancellor. 

But ſince (the 5 Ann. c. 22. now expired, but of 
which the proviſions in this reſpe& were re- enacted 
by) the 5 Geo. 2. no commiſſion can iſſue unleſs 

upon the petition of a creditor, to whom the bank. 
. rupt owes a debt to a certain amount. rs 


u Smith and Blackman, Ld. Raym. 724. 


— 


** 4 
* — 38 
. wot. ee 


— is Hoe OP. 


* 
— 
2 


to bankrupts to make away with their effects, ſhews that a com- 
miſſion had not always been conſidered, in the firſt inſtance, as 
quite ſo much a matter of courſe, as a writ. After the 5 Anne, 
however, and the 5 Geo. 2. which made ſuch ſpecial proviſion: 


> 1 * 


for preventing commiſſions being taken out maliciouſly, the ca{: 
was certainly very different from what it was under the old acts 

etvhich required neither affidavit of debt, or bond to the great 
ſel. | 


r i ae th a et ER. ts 


TL ” ——— 
vi 4 N 


(23) This is now a matter of no conſequence, but it may be 
chſerved that the ſtatute of Eliz. required a complaint in writing; 
and a complaint by any other than a creditor implies a manifc! 
abſurdity : ſa manifeſt that in the 5 Geo. 2. the legiſlature hs 
not thought it neceſſary diſtinctly to ſay no commiſſion ſhai 
ive, unleſs upon the petition of a creditor ; but only that 1 
| commiſſion ſhall iſſue upon the petition of a creditor, unleſs h 
I debt, &c. 


AQ www 
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PETITIONING CREDITOR'S DEBT. 


SECT. I. 
Of the amount the petitioning crediter's debt. 


The ſtatute requires that the debt of a ſingle 
creditor, or of two or, more being partners, ſhall 
amount to {.100 ; that the debt of two {hall amount 
to C. 150; and of three or more, to J. 200. 

If the debt as againſt the bankrupt amount to 
the ſum required, it is not material though the cre- 


ditor ſhould have acquired it for leſs; as where an 


indorſee of the bankrupt's notes bought them in 
at an under value; he was held a legal creditor for 
the full ſums contained in the notes *, 

If a creditor to the full amount, before an act of 
bankruptcy committed, receives, after notice of the 
bankruptcy, a part of his debt, the payment being 
illegal cannot be retained, and the original debt 
remains in force and will ſupport a commiſſion. 
At leaſt, the creditor ſuing it out on the ground 
that his whole demand was unpaid, will not be 
permitted afterwards to ſay the payment was a 
good one *. 


* Exp. Lee, 1 P. W. 783. Exp. 


z Man and Shepherd, 6 T. R. 
Mu lar, 1 Atk. 1 50. 


680. 
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PETITIONING CREDITOR'S DEBT. 


SECT. 1H. 


Of the nature and ground of the debt. 


It muſt be a debt at law. No debt in equity 
will ſupport a commiſſion*; and if a legal demand 
is not in its nature aſſignable, the aſſignee, notwith- 
Randing his equitable claim, cannot be a petitioning 
creditor: as the aſſignee of a bond. 

But if a creditor for a debt at law, has the body 
of his debtor in execution, he cannot at the ſame 
time ſue out a commithon upon it; for the body 
of the debtor being in execution, is, in point of 
law, a ſatsfaCtion of the debt (24). 


A debt 

2 Exp. Hillyard, 2 Vez. 407. © Burnaby's caſe, Str. 653. 
S. C. 1 Atk. 147. Cohen and Cunningham, 8 T. 
b Exp. Lee, 1 P. W. 783. R. 123. but Exp. Burchall, 
Medlicot's cale, Str. 899. 1 Atk. 14. and S. C. Dav. Bt. 


Law 15. contra. 


— * 


(24) As a creditor who has taken the bankrupt in execution, 
before the commiſſion, is allowed to come in under the com- 
miſſion, abandoning his execution, why ſhould not he be allowed 
to take out a commiſſion upon the ſame footing? At leaſt the 
principle of the debt being /atisfied, applies equally to both. 

In the caſe of Cohen and Cunningham, by which the au- 
thority of Burnaby's caſe has been confirmed; it ſeems to have 
been ſuppoſed that the caſes of Burchall and Burnaby might be 
found to be not irreconcileable, inaſmuch as it was ſaid not to 


de clear, that in Burchall's caſe, the execution was not after the 


_ eommiiſion, But from the report in Davis (and which is very 


diſtinct and circumſtantial), it is perfectly clear that it was 
| before 


/ 


- 


PETITIONING CREDITOR'S DEBT. 


A debt upon an wnliquidated account is a founda- 
tion for a commiſſion *; provided the creditor can 
ſwear to a balance amounting to the ſum required, 
Or upon a ſolicitor's bill, though referred to be taxed, 
and all proceedings at law to be ſtaid in the mean 
time: the ſuing out a commiſſion in ſuch a caſe 
being no contempt, nor the order to ſtay proceed- 
ings at law a cauſe for ſuperſeding the commiſſion ; 
for that relates only to the bringing of actions and 
the common and ordinary proceedings*. Or 4 


ſum awarded by arbitrators ; though a bill is filed 


to ſet it aſide. It is a debt at law which binds the 
parties till actually ſet afide, and filing a bill for 
that purpoſe is no foundation to ſuſpend it!. 

The debt of a /urety is ſufficient to ſupport a 
commiſſion againſt him (25): a trader being 


truſted 
4 Flower and Herbert, 2 Vez. f Exp. Lingood, 1 Atk. 240. 
327. * Heylorand Hall, Palm. 325. 
© Moſel. 27. Denham's caſe, Stone 183. 


before the commiſſion : the report ſtating, that “ Burchall was 
arreſted and charged in execution at the ſuit of Tribe; where he 
continued ſeveral months; and ſome time afterwards, Tribe 
applied for a commiſhon.” Burchall preferred his petition 
(in the nature of a caveat) againft it, (but upon another ground) 
on hearing which, Ld. Hardwicke ordered that Tribe ſhould be at 
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liberty to /ue out a commiſſion, and which was ſued out accords 


ingly; and after it had been proceeded in, he was ordered to 


diſcharge the bankrupt, on — to ſeek relief under the com- 
miſſion. 


(25) This, however, it mould ſeem, could only be as 
either he is bound abfolutely along with the principal; or if con» 
F 4 ditionally, 
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PETITIONING CREDITOR'S DEBT. 


truſted upon the credit of his ſtock and dealings, 
as well where he is ſurety, as where he contracts 


for his own debt. 


The executor of a bankrupt, cannot ſue out a 


commiſſion, upon a debt due ta his teſtator before his 
bankruptcy: ſuch a debt veſting in the aſſignees, 
and not in the executor, unleſs the commiſſion was 


ſuperſeded *, 


The Þþuſband alone cannot ſue out a commiſſion 


upon a debt dre to the wife as exccutris or admini- 


Aratrix, for he cannot make oath of it as a debt due 


to himſelf of 


SECT. 111. 
Of the time when contracted. 


1. In reſpeC of the trading. 
Not only a debt contracted while the party is in 


trade, but alſo a debt ſubſiiting while in trade, 


though contracted before he entered into it, will 
ſupport a commiſſion; but a debt contracted after 
his quitting trade, will not *, 

But a ſimple contract debt contracted while in 
trade, will not, by the party's giving a bond: for it 


k Exp. Goodwin, 1Atk. 109. k Palm. 325. Vent. 5. Lc. 
i Exp. Stapley, 7 Vin. 67. Raym. 287. Butcher and Eaſto, 


| Maſter and Winter, Dav. 464, Dougl. 295. 


. — 


— 


ditionally, and only dn default of the latter, then that default 
has actually been made; otherwiſe the debt would be contingent. 
after 
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after leaving off trade, be ſo far extinguiſhed as to Book Hl. 


CHAP. I. 


prevent a comnifing being founded on it!. If a Sec. II. 


trader indebted in £.100, quit his trade, and after. 


wards become indebted to the ſame creditor in 


J. 100 more, and then pays . 100, without ex- 
preſſing on what account, the creditor will not be 
permitted to take out a commiſſion upon the old 
debt ”; for without ſpecial directions, as to the appli- 
cation of the money paid, it will be pfeſumed to be 
applied to pay off the old debt firſt ", 


2. In reſpe@ of the act f bankruptcy. 

The debt muſt be contracted before the bank- 
ruptcy *; for as the aſſignment under the com- 
miſſion, avoids by relation, all me/ne acts of the 
bankrupt, the debt alſo of the petitioning creditor 


mult be thereby avoided, and which would ſubvert 


the very foundation of the commiſſion. The only 
caſe which might ſeem an authority againſt this ?, 
was decided upon the old ſtatutes, which did not 
require the petition of a creditor, and would not 
have been determined as it was, if it had been after 
the 5 Geo. 2. which does require ſuch a petition a. 


Debts contracted before, but not payable till a | 


future day, which happens after the bankruptcy, 


! Daw and Ho'diworth, Peake o Toms and Mytton, Str. 744. 
64. Ambroſe and Clendon. ib. 1042. 
m Meggott and Mills, Ld. Ca. temp. Hardw. 267. 
Raym. 287. | p De Golls and Ward, Forr, 


Daw and Holdſworth, Peake 243. 4 Bro. P. C. 327. 


64, q, Dav. 308. Exp. Wainman, 
Co. \B. L. 21. 


it 
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BOOK II. it was formerly held, could not ſupport a com- 


CHA 


P.I 


Sect. 111. miſſion before the day of payment * : and the 7 Geo. 
——— which allowed ſuch debts to be proved, yet declared 


that no commiſſion ſhould be taken out upon them; 
nor was this remedied till the 5 Geo. 2, which en- 
ables creditors by bond, Bill, note, or other perſunal 
ſecurity for money payable at a future day, to take 
out a commiſſion before the day of payment. 

Theſe ſtatutes have been ſuppoſed to extend only 
to ſecurities in writing“: yet in ſome late caſes at 
Nifs Prius, Lord Kenyon is ſaid to have expreſſed an 
opinion that they extend to the caſe of ſales of 
goods upon credit merely, and to. all debts what. 
ever payable at a future day certain: (26). 

A creditor by bill or note made by the bankrupt 
before an act of bankruptcy, but nat indorſed to 
the holder till after, is allowed to be a petitioning 
creditor, This is a caſe in which the law allows 
the aſſignment of a choſe in action; the aſſign. 
ment relates to the original debt, and the aſſignee 
ſtands in the original creditor's place. For the 
ſame reaſon, a creditor may, to a debt due to him- 

r Exp. Mackerneſs, 1 P. W. A Exp. Thomas, 1 Atk. 73, 
260. Exp. James. ib. 610. Anon. 2 Wil. 135. Bingley and 

Exp. E. J. C. 2 P. W. 396. Maddiſon, Co. B. L. 19. 

t Cockran and Love, Co. B. 

L. 18. Henbeſt and Brown, 
Peake 54. "5" 


_— N K 2 


(26) The enumeration in the ſtatute is © bills, bands, notes, 
or other perſonal ſecurities, promiſes, or agreements,” The latter 
words do not ſeem neceſſarily to imply writing. 


ſelf 


PETITIONING CREDITOR'S DEBT. 


75 


ſelf before, tack a note of the bankrupt indorſed BOOK. NIL. 


HAP. 1. 


to him after the bankruptcy, to make up the ſum des ul. 


required by the ſtatute : it being ſuſhcient within 
the words of the ſtatute, that there is an exiſting 
debt (of the requiſite amount), in the per/on of the 
petitioning creditor at the time he peiitions. 

If a creditor takes a bill after an act of bank- 
ruptcy for a debt contracted before, drawn by the 
bankrupt upon one who had no effects in his hands 
at the time, or previous to the bill's becoming due, 
the original debt is not extinguiſhed by want of 
notice to the drawer, of the bill's being diſho- 
noured, and is ſufficient to ſupport a commiſſion. 
Want of notice, though in general. tantamount 
to payment, is not ſo in this caſe; for having no 
effects in the drawee's hands, he cannot be injured . 

Taking a ſecurity of a higher nature after the 
bankruptcy, for a debt of an inferior nature con- 
tracted before, does not fo far extinguiſh the ori. 
ginal debt, as to preyent the creditor from ſuing 


a commiſſion upon it; as in the caſe of a bond 


taken for a ſimple contract debt *. The creditor's 
taking a higher ſecurity is an extinguiſhment only 
as to the IT. but with regard to the commiſſion, 
he is ſtill conſidered as a ſimple contract creditor ; 
all creditors being upon an equal footing, under a 


x Glaiſter and Hewer, 7 . * Ambroſe and Clendon, Str. 


R. 498. | 1042. Ca. temp. Hardw. 267. 
Y Bickerdike and Bollman, | 
1T.R. 40 5. | 7 


commiſſion, 
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commiſſion, without reſpect to the different natures 
of their reſpective ſecurities. 


3. In reſpect of the ſtatute of limitations. 


A debt at law, notwithſtanding the ſtatute has 
attached upon it, will ſupport a commiſſion. This 
is without doubt as againſt third perſons, or againſt 
the bankrupt himſelf where he acquieſces in the 
commiſſion *. The 5 Geo. 2. requires no affidavit 
as to the time, but only as to the truth and reality 
of the debt: and the ſtatute of limitations relates 


only to remedy by action, but does not extinguiſh 


the debt, or take away any other remedy, But it 
ſeems to be taken for granted that the bankrupt 
himſelf may take advantage of ſuch an objection, 


and oppoſe the commiſſion on that ground * (27). 
2 Quantock and England, 746. Fowier and Brown, Oo. 


Burr. 2628. 8. 83 702. ii. 5 
Swayne and Wallinger, Str. b Burr. ibid. 


8 — 
\ 


(27) Qu. 


— YT Tr TT 


JU, 


C9 3 


CHAP. Il. 


07 opening the commiſſion. 


13 Eliz. c. 7. f. 2. 
1 Ja. c. 15. BE. 
21 Fa. c. 19. /. 8. & 


5 Ges. 2. c. 30. 71 1, 2, 14, 26, 43,44. 


SECT, I. 
Of declaring the party bankrupt. 


WHEN the commiſſioners have received proof 

of the petitioning creditor's debt, the trad- 
ing, and the act of bankruptcy, they declare and 
adjudge him a bankrupt, generally, before the date 
and ſuing forth of the commiſſion, without ſpecify- 
ing the time more preciſely (28). This declaration 


upon their part is merely diſcretionary and for 


caution, the ſtatutes having nowhere directed them 


to make 1 it, and is not ultimately binding upon any 
body. 
a Forr. 184. Good. 36. 43, 


— — 


(28) This has been ſometimes miſunderſtood, as applying to 


the depoſitions of the <vitneſes to the time of the act of bank- 


ruptcy, inſtead of the declaration of the commiſſioneru. Doug. 
259. ä | 
SECT" 
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DECLARATION OF BANKRUPTCY. 


SECT, It. 
F the ſeizure of the preperty, Sc. 


They are authorized, at the ſame time, to iſſue 
2 warrant under their hands and ſeals, for the 
ſeizure of all his effects, books, papers, or writings 
in his cuſtody or poſſeſſion (29); and for that pur- 
poſe to enter, and in caſe of reſiſtance, to break 
open the houſes or other places belonging to the 
bankrupt, where any ſuch effects, &c. are, or are 
ſuſpected to be; but they cannot break open any 
but the 8 s houſe ®, 

Where a meſlenger, under this warrant, attempts 
to ſeize the bankrupt's goods in the poſſeſſion of 
ether perſons, who refuſe to deliver them, it ſeems 
doubtful how far the court of Ny will inter- 


b 2 Show. 247. 


— oo 


* 


(29) As to the ſeizure of effects, papers, &c. of the bankrupt 
in poſſeſſion of other perſons, the words of the 5 Geo. 2. c. 30, 
. 14. ſeem to limit it to the caſe of “other per/ons in priſon.” 
The words are © in the cnſtody or poſſeſſion of ſuch bankrupt, 
or of any other perſon ot perſons in any priſon or priſons what» 
ſoever.“ But in the 5 Geo. v. 24. {. 5. (now expired) from 
which this clauſe 1s, in other reſpects, almoſt an exact tranſcript, 
the words are “ in the cuſtody or poſſeſſion of ſuch bankrupt, 
or of any other perſon, or in any priſon or priſons whatever.” 
Is the emiſſion in the 5 Geo. 2. of the word or, which ſo mate» 


rially alters the ſenſe, only a ſlip made in copying the one from 
the other ? 


fere 
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fere in aid of the commiſſioners? warrant. Of the Book nt. 


CHAP. IL 


only two caſes I find upon the ſubject, neither af. Sect. Ii. 


forded, under the particular circumſtances, an op- 
portunity favourable for any extraordinary inter- 
poſition. In the one ©, ſome goods of a bankrupt, 
on board ſhip, conſigned to perſons abroad who 
hadinot paid for them, were refuſed to be delivered 
up on the commiſſoners' warrant. On motion 
for an order upon the maſters, as for a contempt, 
Ld. Cowper thought the refuſal no contempt of 
the court of Chancery, though commiſſioners a& 
under a commiſſion under the great ſeal, and he 
doubted whether he could make an order in aid 
of their warrant, the ſtatutes having veſted a large 
power in them. And conſidering the maſters as 
having ſome colour to detain the goods, as other- 
wiſe they might be diſappointed of their freight, 
he would only make an order for their delivery, 
on being paid the freight, and being indemnified 
againſt the conſignees. In the other caſe*, the 
ſeizure was clearly illegal, and the petition com- 
plaining of a force upon the meſſenger was diſmiſſed 
with coſts; Ld. Hardwicke only obſerving, that 
though the ſeizure was illegal, the forcibly turning 
the meſſenger out of poſſeſſion could not be juſti- 
fied ; but that the owner of' the goods ought to 
have aſſerted his right by a due courſe of law. 


3 Molloy 253 2 Eq. Abr. 99. a | 4 Exp. Tibner, 1 Atk. 136. 
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SECT. III. | 
Of the effect of the party's death. 


A commiſſion of bankrupt being a proceeding 
againſt the perſon as well as the effects, it was al- 
ways very clear that it could not be taken out after 
a man's death; but before the ſtatute of the 1 7a. 
it ſeems to have been doubted, whether by the 
death of the party afterwards, the commiſſion did 
not abate. But by that ſtatute it is provided that, 
if, after a commiſſion ſued forth and dealt in, the 
offender happen to die before diſtribution, &c. the 
commiſſioners may proceed. No ſtatute, however, 
defines what ſhall be conſidered as a dealing in the 
commiſſion. In one caſe, the party died on the 
very day that he was declared a bankrupt, and 
that his effects were aſſigned; but between the 
time of the declaration, and that of making the 
aſſignment ; the commiſſioners having no notice of 
his death till after the aſſignment was made, Be- 
fore his dcath, he had deviſed. his eſtate for the 
payment of debts; and upon a bill filed by a cre- 
ditor againſt the aſſignee for an account, and the 
commiſſion, &c. being pleaded, Ld. Talbot allowed 
the plea ; faying he knew no particular act diſtin& 
from another, that could be called a dealing ; that 
it was not probable the act ſhould intend the com- 


© 1 Vern. 153, 4+ ** 186. 
miſſioners' 
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miſſioners* declaration to be a dealing, which it Bc N. 
had nowhere authorized them to make; and that Sea. III. 
whatever was done in purſuance of the commiſſion, "—* 
was a dealing in it, if never ſo minute 'o + 


. Warrington and Norton, Forr. 124. 
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CHAP. Iii. 


Of the pref of debts under the commiſſian. 


SECT. 1. 


Of debts generally. 


AS QOH the ſeveral debts which may or 
may not be proved under a commiſſion, and 
the nature and extent of the relief to which the 
ſeveral claſſes of creditors are reſpectively entitled, 
neceſſarily require a ſeparate and diſtinct conſider- 
ation, according to the peculiar circumſtances and 
ſituation of each; yet there are certain rules that 
may be laid down upon this ſubject, which wil 
admit of a general application. Theſe relate, firſt 
to the time at which a debt accrues ; ſecondly, the 
certainty of its amount; and laſtly, its confederation: 
and are moſtly derived, not from the expreſs letter 
of the ſtatutes themſelves, which give no explicit 
directions upon the ſubject, but by neceſſary or 
obvious inference from certain regulations con- 
tained in them with reſpect to other matters. 
1. Of the time at which a debt acerues. 
No debt can be proved under a commiſſion of 
bankrupt, but ſuch as exiſted before, and at the 
time of the bankruptcy. 


* 
b By 
ga, «© 
ay” © 0 
> . 
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By the 5 Geo. 2. it is provided that a bankrupt's BOOK III. 


certificate ſhall diſcharge him from all debts, due 

or owing by him at the time he became bankrupt, 

and that in caſe he is ſued for any ſach debt, he 

may plead generally that the cauſe of ation accrued 

before that time. By another clauſe in the ſame 

ſtatute, the mutual credit or mutual debts directed 

to be ſet againſt each other are fuch only as ſub- 

ſiſted before the perſon became bankrupt. And by 

or the 7 Geo. 1. bankrupts are diſcharged from debts, 

nd upon ſecurities payable at a future day, in like 

he Wl manner as if they had been made payable preſently, 
ed, WM and not at a future day. 

er- All theſe proviſions very plainly ſhew, that the 

line intended to be drawn by the legiſlature, with 

reſpe& to the creditors entitled to relief under a 

commiſſion, was meant to be confined to thoſe 

who were ſo at the time of the bankruptcy. And 

if this rule had not been adopted, but creditors, 

hoſe debts aroſe ſubſequent to the bankruptcy, 

UT vere allowed to come in along with thoſe whoſe 

licit Webts accrued before; the certificate would operate 

7 Or Winequally, and be attended with a manifeſt hard- 

con- Whip to the latter, who would have nothing more 

han a dividend under the commiſſion, while the 

ormer would not only have an equal dividend, 

n of ut would have a remedy beſides open to them 

gainſt the bankrupt afterwards, for the reſidue of 

heir debts. The privilege, therefore, of creditors 

come in and prove their debts, and of bankrupts 

G 2 to 


hat 
will 
firſt 

the 


jon: 
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Soft. i; 


ditors may be divided into two general claſſes, of 


or ſuch as ariſe or become due and payable only 


- Tuptcy, were then become abſolute debts, or debti 


ariſe or become payable at all“. 


I Atk. 179. 3 Wil 26g. Ld. Rayms« 1749. 1 Atk. 11 
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to be diſcharged therefrom, has been, with great 
juſtice, held to be co-extenfive and commenſurate*, 

In the application, however, of this rule, 2 
queſtion neceſſarily ariſes; namely, at what time 2 
debt ſhall be ſaid to accrue. With a view to this 
queſtion, all the ſeveral debts or demands of cre. 


Abſolute or Certain debts, or ſuch as are payable 
certainly and at all events; and Contingent debts, 


upon the happening or taking effect of ſome un. 
certain event or contingency. 

Ot theſe two general deſcriptions of debts, thoſe 
only can be proved under a commiſſion, which 
were either originally debts certainly payable, and 
which exiſted at the time of the bankruptcy; 0 
which, though originally contingent, yet from the 
contingency having happened before the bank- 


certaiuly payable. Contingent debts, in which the 
contingency has not taken effect before the tim: 
of the bankruptcy, are not allowed: to be proved, 
becauſe at Hat time, it muſt have been altogethe 
uncertain, whether the contingency would eve 
happen, and therefore whether any debt would eve 


But debts of this kind are to be diſtinguiſhel 
from ſuch where the contingency relates only t 


* P. W. 396. Str. 862. 1043. 116, 17. 3 Will. 167 17 


the! 
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their defeazance ; for the latter, if originally veſted BOK 111. 


and certain in their firſt conſtitution, may ſtill be 
proved, though liable to be defeated by ſome future 


contingency; provided the contingency has not 


happened before the time of proving *. 

Again, with reſpect even to the firſt claſs of 
debts mentioned, that of debts certainly payable, a 
further diſtinction has been made, between ſuch 
as were both due and payable before the bank- 
ruptcy, and ſuch as though certainly de, yet were 
not actually payable before that time. Until the 
7 Geo. 1. the former alone were permitted to be 
proved, and not the latter; inaſmuch as with reſpect 
to theſe, though certainly due, the payment only 
being poſ poned to a certain future time, yet not 
being actually payable before the time of the bank- 
ruptcy, it could not be ſaid that the cay/e of action 
accrued before that time *. To remedy an incon- 
vemience ſo injurious to mercantile credit, that 
ſtatute declared that creditors taking bills, bonds, 
notes, or other perſonal ſecurities (30) for their 
monies payable at a future day, ſhould be admitted 
to prove and receive dividends, although the com- 
miſſion were taken out before the money upon 


and lee Staines and Planck, 3 Str. 867. Godling and God ing. 
T. R. 389. Ld. Raym. 1548. 2 P. W. 396. 
Ld. Raym. 1 $49. 


W 


— 
— 


(30) The words of the ſtatute are other per/on's ſecurities,” 


. 30. . 224 (Cowp. 543.) 
3 ſuch 


Walcott and Hall, 2 B o. 305%. k Cal'owell and Clutte buck, 


— * o 


which is plainly a blunder, and is corrected by the 5 Gea. 2. 


HAP.LLL. 
— 


— — 
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ſuch ſecurities became payable, deducting only 2 


rebate of intereſt to be computed from the actual 


payment to the time the debt would have become 
payable by the ſecurities. 


This ſtatute, however, is held to extend only i 


ſuch debts, as, though payable at a future day, are 
payable at a future day which will certainly come 


to paſs. But contingent debts are held not to be 


within the ſtatute; for it being uncertain whether 
they will ever become due or not, it is impoſſible 
to make ſuch rebate of intereſt upon them, as the 
ac} directs, there being no certain time ta compute 
it from; and therefore ſuch debts remain upon 
their former footing, except in certain caſes, pro- 
vided for by particular ſtatutes '. | 
This ſtatute, it was formerly held, was confined 
to caſes of ſecurities in writing, and that it did not 
extend to the caſe of debt for goods ſold upon credit 
merely *: but as a more liberal conſtruction ap- 
pears lately to have been adopted with reſpect ta 
the ſufficiency of ſuch a debt to /epport a com- 
miſſion, there ſeems no reaſon why it ſhould not 
equally be allowed to be proved under it. 
It is alſo generally conſidered as applying only 
to ſecurities for the payment of money (31). 
2.0 
2 P. W. :96. 1 Atk, 174. m Exp. E. J. Co. 2 P. W. 396. 


Str. $68. 1043. 3 Will. 270, 1. 


— — 2 — nn 
2 


1 


(31) The preamble ſpeaks only of “ ſecurities for monies“ 
z2d of commiſſions taken out before © the monies become pay- 
, able, 
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2. Of the certainty of its amount. 
The amount of the debt muſt be preciſely aſcer- 

tained. 
| This rule, which the obvious propriety of it 
might at any rate ſuggeſt, has partly alfo been de- 
© I rived rom the power given by the ſtatutes to ex- 
8 amine 
er 
le | 
he able,” —and * ſecurities for monies, —are the words uſed in 

reciting this act in the 5 Geo. 2. The rebate of intereſt alſo, 
Ke is directed to be computed from the actual payment to the time 
on ſuch debt, duty, or “ ſum of money ſhould or would have be- 
r0- WW come due and payable.” — 

Yet Mr. J. Buller, in the caſe of Utterſon and Vernon when 

— it came firſt before the court (3 T. R.), was of opinion that 

that caſe, which was that of a promiſe in writing, to replace 
"01 fock, but without mention of any time, fell within the principle 
edit I and good ſenſe of the ſtatute, though not within the very words 
ap- of it; and that the object of it was that all demands exiſting 
ta prior to the bankruptcy, though not payable till a future day, 
om might be proved under a commiſſion, provided they were capable 
* of being aſcertained. 


And it may further be obſerved, 1. that the ena&ing part of 
the ſtatute uſes only the general terms * ſuch ſecurities,” —and 
only « ſecurities payable.” The word * ſuch,” it has been long 
ſettled, relates neither to the ſubject, nor the conſideration of 


> Of the ſecurity, but only to the form of it, namely bonds, bills, 


notes, Ke. Nothing, therefore, can be more general than, theſe 
terms, 2. In the clauſe which ſays, that © every perſou who 

fall give credit on ſuch ſecurities, upon a good and valuable 
eonſideration, 2nd fide, for any ſum of money, or other matter, 


able,” * before, Kc. ; theſe words, for any ſum of money, or 
| 84 . other 


or thing whatever, which is, or ſhall not be due and payadle at 
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| fo as to become the ſubject of a rebate of intereſt. 
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amine upon oath as to the truth and certainty of 
the ſeveral debts claimed by creditors ſeeking re- 
lief under a commiſſion. Under that authority, 
the uſual proof required, is the oath of the creditor, 
upon which, if he ſwears falſely, he is liable to an 


indictment for perjury, As he mult be able, there. 


fore, to ſwear politively and preciſely to a particular 
ſum due, it follows of neceſſity that the debt due 
at the time of the bankruptcy muſt either be actually 


_ liquidated and aſcertained, or at leaſt capable of 


being ſo at that time. And it 1s accordingly con- 
ſidered as a general and invariable rule, that no 
demand which was not ſo, or 1n its nature not 
capable of being ſo, can be proved under a come 
miſſion of bankrupt u. 


* 3 Will. 271. 3 T. R. 546. 543. and ſee below, Sect. II. tit 
Damages, p. 11c. | 


— 8 — — — 


other matter or thing whatſoever, can only be conſidered in 
one of two ways: either as deſcriptive of the confideration, or 
of the ſubje of the ſecurities.” That they muſt relate to the 
latter, and cannot relate to the former, ſeems manifeſt from the 
words immediately following them, namely “ which 17, or hal 
not be due and payable. " Surely it is not the conſideration of a 
ſecurity, that is made due and Payable, but the ſubjeR of it, or 

the thing ſerured; and this by the expreſs words, may be 
money, or other matter or thing whatſoever. 3. If the words, 
« debt, duty, or ſum of money,” in the clauſe concerning the 
rebate of intereſt, are not mere tautology, (and their difference 
is ſometimes very material in queſtions of bankruptcy. Sec 
1 Atk. 196.), a promiſe to replace ſock, if it is not a debt or ſun 
of money, is at leaſt a duty, and capable of liquidation in money: 


3? Of 
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3. Of its conſideration. * 


The debt muſt alſo have a lawful conſideration, 
A demand founded upon an illegal contract, 
cannot be proved under a commiſſion : as, debt 
upon a uſurious contract. Though the rule in 
equity, is, not to make void the whole debt, but 
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only the exceſs of intereſt, on a ſubmiſſion to pay ; 


what is really due; it is different under a commil- 
ſion of bankrupt. The aſſignees have a right to 
inſiſt that the whole is void; and unleſs they and 
and the creditors ſubmit to pay what is really due, 
the court cannot order it, and frequent applications 


of that kind have been refuſed 7. 


So, a demand for the price of goods, ſold to 
be ſent to India, contrary to the ſtatute, cannot be 
proved ; unleſs it appears that the party ſelling 
the goods did not know their deſtination *, 


Where the conſideration of a ſecurity. conſiſts of p 


two parts, one bad and the other good, the equity 
is, that the ſecurity ſhall avail as to what was good. 
A broker being employed to effect ſome.inſurances, 
one of which was illegal, (being upon a voyage 
from Oſtend to the Eaft Indies), the principal, in 
conſideration of the money laid out in effectin 

them, indorſed to him a bill drawn by the principal, 
payable to his own order, upon and accepted by a 
third perſon who afterwards became bankrupt. Tlie 


0 4 Will. 262. | 2 * Co. B. L. 
? Exp. Thumpſon, 1 Atk. 32 6 184 
Exp. Sip, 2 Vez. 487. r Thid, 


broker, f 
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BOOK 5. broker, the indorſee, was not allowed to prove 


againſt the acceptor, in reſpect of ſuch part of the 
debt as aroſe upon the illegal inſurance, but it was 
held he might prove for the reſt“. 

Provided the conſideration is lawful, it is not 
neceſſary it ſhould be in reſpect only of ſome matter 
in trade. Even under the 7 Geo. 1. c. 31. rela- 
tive to ſecurities, payable at a future day; though 
the preamble ſpeaks only of goods ſold upon truſt 
by merchants and traders, yet the enaQting part is 
held to extend to all perſons giving credit upon 
ſecurities payable at a future day ; without any 
other diſtinction as to the conſideration, but that 
it muſt be valuable and bond fde. And debts 
contracted even after the party has left off trade 
altogether, may be proved under a commiſſion, 
although a commiſſion cannot be ſued out upon a 
debt under ſuch circumſtances *. 7 

If a bond is given for the payment of money, in 
conſideration that the obligee would marry and 
' ſettle an eſtate upon a ſervant maid, and maintain 
a baſtard which the obligor had by her, it is a good 
_ conſideration as between the parties, it is a ſtipu- 
lation in conſideration of marriage, and the bond 


may be proved, within the 7 Geo. 1., under a com- 
miſſion againſt the obligor *. 


Exp. Mather, 3 Vez. J. 373. U 1 and Mills, Ld. 
t Swain and De Mattos, Str. Raym. 286. 
1211. 3 Will. 271. Pattiſon and * Exp. Cottrell „Cowp. 742» 


Banks. Cowp. 540. 


Though 
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Though annuitants are admitted to prove for 
the value of their annuities, and the aſſignees con- 
ſent to the proof, the court will give the general 
creditors an opportunity of objecting, on the ground 
of the conſideration being inadequate”. 


- $ECT. 1. 
Of particular debis. 


Beſides the circumſtances mentioned in the ſor- 
mer ſection, and which affect all creditors what- 
ever, there are others peculiar to certain claſſes of 
them, depending partly on. the particular nature 
and ground of their reſpective debts, partly upon 
the form of the inſtrument by which they are 
created or ſecured: and theſe have given riſe 
to ſome variety in the mode and extent of the 
relief to which ſuch creditors reſpectively are en- 
titled (32). 

Account. 

Where a patty is entitled to retain money on a 

fluctuating account, till a certain time, and the cre- 
Y Exp. Cator, 1 Bro. 267. 


—— — 


— 2 — — 


(32) Founding partly upon the circumſtances conſidered in 
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the preceding ſection, and partly upon other grounds of diſtine- 


tion, I had conceived an arrangement, in ſomewhat of a ſyſte- 
matic form, for the whole of this ſubje& ; bat fearing it might 
not be ſufficieatly familiar, in a caſe where the profeſſional 
reader's eaſe in finding any particular topic of enquiry, mult be 
attended to, I have had recourſe to the old and ready ſyſtem of 
the alphabet. 


ditor 
of 
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CHAP. II. 
Sect. II. 


fooner ; if in the mean time a bankruptcy happen, 


— the debt, as for the balance as exiſting then, ſup- 


poſing the account to have been then taken, can- 


not be proved, there being no cauſe of action till 
after the bankruptcy. As in the caſe of an overſeer 
of the poor receiving money in that character, and 
becoming bankrupt before the time when his ac- 
counts were to be made out *. 


See further, Sect. III. 


Annuities. 


In the caſe of annuities on lives, the growing 


payments depending on the life during which they 
are made payable, are plainly of the nature of a 
contingent debt; and nothing, ſtrictly ſpeaking, 
but the arrears actually accrued before the bank- 
ruptey, can be conſidered as an abſolute debt re- 
gularly proveable under a commiſſion. Courts of 
equity, however, followed by the courts of law, i at 
order to relieve this claſs of creditors, as well 25 
the bankrupt himſelf; where the annuity is not a 


rent- charge upon land or any ſpecific part of his 


effects, but conſtitutes only a general perſonal de- 


mand againſt him, ſecured by a bond with a pe- 
nalty, have had recourſe to the legal ſubtlety of 
conſidering that penalty as the debt at law, when 
a forfeiture has once been incurred. And to re- 


King and Egginton, 1 T. R. 349. 


deem 
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deem that forfeiture, and at the ſame time avoid BOOK III. 


the inconvenience of a perpetual diviſion of the 
eſtate, if the annuity were to be paid from time to 
time as the growing payments became due, they 
allow a value to be ſet on it, (in which, conſider- 
ation 1s to be had of the time it has been already 


enjoyed), and direct that the annuitant ſhall come 


in as a creditor under the commiſſion for that 
value*. But unleſs the bond has been forfeited, 
the creditor will not be relieved under the com- 
miſſion, for the growing payments“. 

And acceptance of the arrears after a forfeiture, 
is held not to be a waver of it: bonds for annuities 
on lives, being held, by another ſubtlety for the 
ſake of this favoured claſs of creditors, not to be 
within the ſtatute of the 4 and 5 Anne, they not 
being bonds with a defeazance for the payment of 
a leſſer ſum at a day or place certain“. | 

In one caſe where there was neither bond nor 
penalty, an annuitant was allowed to prove; as 
where a teſtator, to whom the bankrupt was in- 
debted, forgave, by his will, a part of the debt, 
on condition of paying an annuity : and in caſe of 
default, the executrix was to call in the whole. The 
payments had been in arrear, but afterwards paid 


* 1 Atk. 251. . © Exp. Burrow, 1 Bro. 268. 
bd Exp. Le Compte, ibid. Exp. 41 Atk. 118. Bl. 1106. Doug], 
Belton, ib. Exp. Aftis, 2 Vez. 519. 
493. Perkins and Rempland, Exp. Ecgliſh, 2 Bro. 610. 
Bl. og. Wylie and Wilkes, | 
Douzl. 519. | 
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up, and the annuitant's receipts taken for them: 
the only queſtion made was, whether the receipts 
of the third perſon were to have the ſame effect as 
the receipt of an obligee to an obligor; and the 
executrix was admitted a creditor for the prin- 
cipal ſum. 

If an annuity is ſecured only by covenant, the 
creditor can have no relief under a commiſſion for 
arrears accruing after the bankruptcy, but may 
ſue at law upon his covenant * But if it is ſecured 
both by covenant and a bond with a penalty, he 
may elect which remedy he pleaſes f. 

A bond for payment of an annuity for a num- 
ber of years certain, in which the payments are 
Fixed at certain periods, 1s not at all a contingent 
debt; and though no forfeiturꝭ has been incurred, 
may be proved like other debts hayable at a future 
day certain, under the 7 Geo. 1.“ 


Apprentices. 


Where a maſter receives a ſum of money with 
an apprentice, and becomes bankrupt, the appren- 
tice is ſtrictly entitled only to come in as a creditor 


and to prove for the money paid, or for the reſidue, 


after deducting his board for the time he has lived 
with the bankrupt. But being a caſe of com- 


e Fietcher and Bathurſt, 7 8 Pattiſon and Banks, Cowp. 
Vin. 7r. 540. 
t Cotterell and Hooke, Dougl. 
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paſſion, it has been uſually recommended to allow a $OOK It. 
groſs ſum out of the eſtate to put him out to an- Sed. Il. 


other maſter Þ (33). 


Award. 


An award creates a debt at law, which, if the 
award is before the bankruptcy, 1s diſcharged by 
the certificate, and therefore proveable under a 
commiſſion. 


| So where an attorney recovered a debt for a 
client, who alleged he had not paid over the fair 
balance; application was made for the uſual rule 
- of reference to the maſter, which, upon ſhewing 
cauſe, was made abſolute ; and before any further 
proceedings, the attorney became bankrupt, and 
obtained his certificate. The debt was held to be 
diſcharged *. 
Þ Exp. Sandby, 1 Atk. 149. * Bird and Jones, Co. B. L. 


Barwell and Ward, ib. 261. 509. 
i Str. 1152. 


ae. — 


1. (33) Is he ſtrictly entitled to come in as a creditor? He can- 
not make his demand as for a breach of covenant, becauſe there 
the dainages are wncertain, depending on a variety of circum- 
fiances of the conduct of both parties. If he claims as for 
d money had and received, and the maſter's diſability to maintain 
n- or employ him, ariſes, as is commonly the caſe, only from the 

bankruptcy, the demand is premature; the conſideration, on 


p. which the money was paid, not having failed before the bank- 
zuptcy. 


Bail. 


W 8 46 PROOF OF PARTICULAR DEBTS. 
5 | BOOK IM. ; | 
*s 1 43 Bail. See bonds, coſts of ſuit, and ſuretiet. 


Bills of exchange and promiſſory notes. 


| 1. As the holder of a bill or note is entitled at 
law to ſeveral actions, judgements, and executions 
againſt all the parties till his debt is completely 
ſatisfied, but cannot levy more than one ſatisfaftion, 
and if he does, courts of equity, and even of law, 
will order reſtitution ': ſo under commiſſions of 
bankrupt, he is entitled to prove againſt all the 
ſeveral parties under their reſpective commiſſions, 
and to receive dividends upon the whole ſum under 
6:4 each, but ſo that he ſhall not in the whole receive 
a6 more than 20s. in the pound, and if he does, he 
81 ſhall account for the ſurplus. But if he has re- 
Bhi ceived part, before he comes to prove, he is not 
| allowed to prove or receive dividends upon more 
than the reſidue, becauſe he cannot ſwear that any 
by more is then due to him. This was formerly held 
7% otherwiſe”, but it is now completely ſettled ", 
BAL 55 2. The bond fide holder of a bill, drawn for a 
] valuable conſideration originally, by one who after- 
wards becomes bankrupt, may prove for the whole 
ſum contained in it, and receive dividends to the 


——ä—— 2 — 


© — — pans 


1 * Atk. 110. n Exp. Wildman, 2 Ver, 114; 
m Exp. LeFebvre, 2 P. W. S. C. 1Atk. 109. Cowper and 
907. Exp. Ryſwicke, ib. 89. — : Atk. 107. 


| | extent 


\ 


' 
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extent of the whole, though he may have given a 
lels conſideration for it * (34). 

So on a bill drawn by way of accommodation, 
as it is called, which cannot be proved as between 
. the parties to the accommodation, the holder for a 
valuable conſideration may prove (againſt all the 
parties but him from whom he received it) the 


4 whole ſum contained in the bill; but he is not 
x allowed to receive dividends beyond 20s. in the 
» 


. pound on the conſideration he actually paid? (35). 
ns Where two agree that the one ſhall accept and 
ng pay all drafts that a third ſhall draw upon him on 
account of the other, and the party who draws has 
effects in the hands of the latter, though not in 
the hands of the acceptor, the acceptor by ſuch an 
agreement, makes himſelf equally liable, and puts 
himſelf juſt in the ſame ſituation with the other, 
and the drawer may prove the bills under a com- 
miſhon againſt the acceptor *. 

0 Exp. Marlar, x Atk. 150. P Exp. King, Co. B. L. 157. 


Exp. Lee, 1 P. W. 9842. Exp. Croſley, 3 Bro. 237. 
4 Exp. Marſhall, 1 Atk. 131. 


g 2 n * 8 — Ti "rg PI I WT. 2 FI" 1 * * — —_— _—_ 
Or 


fter- (34) But it ſhould ſeem that as to all beyond 202. in the 
hole ¶ bound on the conſideration be gave, he might, in ſome caſes, be 
| the only a truſtee for him of whom he received the bill, and that as 
| to ſuch ſurplus, the aſſignees might have the benefit of any ſet- 
er, 11% Neff or counter-demand in an account with the latter. 


(35) In a caſe of accommodation, where the eſtate does not 


receive the benefit, would it not be more equitable to make the 
roof commenſurate to the real debt? 


H 3. Bilz - 
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ers no real debt exiſted till the bill and note reſpectively were 


caſe of Howis and Wiggins, obſerved, that when the indorſe: 
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3. Bills made payable to fictitious payees, may 
be proved by the indorſee for a valuable conſider- 
ation, againſt the indorſer “. 

4. A bill drawn by one before his bankruptcy, 
though not proteſted till after, may be proved 
under his commiſſion : for the drawer of a bill 
contracts a debt the inſtant he draws it, and it is 
not the non-acceptance or proteſt that raiſes the 
debt; that is only notice that. he muſt go back to 
the drawer who mult pay. It is debitum in preſent! 
ſavendum in future, and within the 7 Geo. 1.* 

5. A bill or note taken up by an indorſer, after 
the bankruptcy of the acceptor or maker, may be 


proved under a co:amithon againſt the latter*(36). 
6. Giving 


: 

r Exp. Clarke, 2 Bro. 238. s Macarty and Barrow, Str. 
Pxp. Allen, Co. B. L. 172. and 924. better reported in 3 Wil. 
lee many late caſes at law in 16. | [ 
T. R., B. N., and: C. P. that t Exp. Brymer, Co. B. L. 164. f 
ſuch bills may be recovered by Exp. Seddon, 7 T. R. 570. 575 Nit 
berg file holders. ti 


— 


<— 


(36) This is ſuppoſed to have been contradicted by the caſes 
of Brooks and Rogers, and Howis and Wiggins (lee title Sure 
ner), but perhaps they are not irreconcileable. The indorſers iu 
theſe caſes were merely /ureties, as between whom and the draw- 


taken up and paid. They were argued as cafes of ſuteties, 
The court compared thera with caſes of that kind ; decided then 
as ſuch, and conſidered that there was no debt exiſting in af 
ſhape before the indorſers actually paid the money; and in the 


took up the note after the bankruptcy, it was mot referable to 
any time antecedent, But in exp. Brymer, the indorſer, for a" 


, ching 
* 
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6. Giving time to the acceptor, or neglecting 
to give notice of non-acceptance or non-payment, 
ky | or 


— — 


ä 


thing that appears, was a fair creditor of the acceptor (or what 
was the ſame thing, of the perſons for whoſe uſe the acceptor 
had agreed to accept), at the time the bills were given him; 
and his ſubſe quent act of paying the amount to the indorſee ar 
referable to an original debt antecedent to the bankruptcy, 
when he was a fair creditor upon the very ſecurities in queſtion, 
This was {till more clearly the caſe in exp. Seddon. (See Cow- 
ley and Dunlop, 7 T. R. 565.) Indeed any doubt, as to whe- 
ther a bill or note negotiated after the bankruptcy, may be 
proved though the holder never was in poſſeſſion of it, at any 
time before the bankruptey, it ſeems to me, may, perhaps, have 
). proceeded from confounding the debt with the creditor. That 
g commiſſion may be ſued out on ſuch a debt, and that the aſſign- 
r. nent relates to the original debt, has been long ſettled (ſee 
. above, p. 74.) ; and no reaſon occurs to me why ſuch a debt 

ſhould be held ſufficient to ſupport a commiſſion, and yet that it 
64 ſhould not be allowed to be proved under it. I am aware that 
75 it has been obſerved, that the ſtatute ſays nothing about the 
time of the petitioning creditor*s debt, and that it is enough, 
therefore, if @ debt as againſt the bankrupt before the bankruptcy, 
exiſts in the perſon of the petitioning creditor at the time he 
citions, (Glaiſter and Hewer, 7 T. R. 498.) But neither do 
the ſtatutes ſay any thing about the time of the debts to be 
droved, Their intention, in that reſpect, has only been collected 
by inference from the effect of certain regulations contained in 


eties- 
then chem with reſpe& to other matters (ſee above, p. 82.) ; and 
z any though by conſtruction, they are very juſtly ſuppoſed to have 


n the Intended that only ſuch debts as ex;fted before the bankruptcy, 
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orſer ould be proved under the commiſſion; yet they nowhere ſay, - 


1; to Nor are conſtrued to ſay, that the perſon who comes to prove, 
ary ast have had the debt velted in Lim before the bankruptcy, 


thivg H 2 and 


too 
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or of a partial payment, diſcharges the drawer and 
indorſers, unleſs the acceptor had no effects in his 
hands, in which caſe the drawer cannot be injured, 
and the bill may be proved under his commiſſion" ; 
or if the holder takes ſecurity of the acceptor, for 
this is in favour of the drawer *. 

Though the party is a bankrupt, yet che holder 
muſt give notice to him or his aſſignees, of the 
non- acceptance or non-payment ”. 

7. If a note is indorſed after it is due, the in- 
dorſee takes it ſubject to the ſame equities as the 
indorſer *, 

8. A bill taken without the name of the party 
delivering it, may, according to the agreement of 
the parties, be either as a ſale of the bill, or as a 
u Exp. Holden, Co. B. L. 16. z Brown and Davies, 3 T. R. 


x 8. C. ibid. 80. Boehm and Stirling, T. R. 
7 Dougl. 115. 


* ——_—_— 


and they expreſsly enact that the certificate ſhall diſcharge the 
bankrupt from all gebts due or owing by him before that time. 
Jn the caſe of Marſh and Chambers, Str. 1234. a note indorſed 
after the bankruptcy of the drawer, to a debtor of the bankrupt, 
was not allowed to be ſet off. But a /e applies to the whole 
ſum, and a new charge might thereby be brought upon the 
eſtate, which it was not liable to at the time of the bankruptcy. 
In that caſe, however, the court only ſaid the indorſee had no 
right to ſtand in a eter fituation than he who indorſed it to 
him, who could only come in for a dividend; but it was not 
even ſuggeſted that the indorſee had not a right to ſtand in the 
fame ſituation ; and the contrary is plainly implied, namely, tha 
he might prove it, and take credit for the dividends, 
| pledge. 
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pledge. In the former caſe it cannot be proved DOOR ON 


dhe creditor can only be admitted to prove for the 
reſidue . 
: 9. The coſts and charges of proteſting bills, in- 
a | curred bre the bankruptcy, may be proved; but 
b. not thoſe incurred after © (37). 
. The 
2 Exp. Shuttleworth, 3 Vez. 4 Exp. Smith, Co. B. L. 119, 
J. 358. 120. 
ig d Exp. Whitter — Roberts © Anon. 1 Atk. 140. Exp. 
the Smith, Co. B. L. 120. Moore, 2 Bro. 597. 
| © Exp. Shuttleworch, ſupra. 
me, 2 | 
{ed | . 
upt, (37) Theſe coſts have been likened (as it ſeems to me, im- f 
hole i properly) to the caſe of coſts of ſuit. The coſts and charges ; 
the of proteſting bills after the bankruptcy, have no ſubje? exiſting, : 
pte; · before, to which they can be conſidered as neceſſarily incident. * 
ad nol At the time of the bankruptcy, it cannot be known that they ; 
it tof will ever be incurred at all, but are at that time wholly con- 4 
1s not tingent, in the ſtricteſt ſenſe of the word, both as to their ex- 1 
in the iſtence and their amount. But in the caſes of cofts of /uit, (ſee A 
7, that below) either a debt originally liquidated, and on which a /uit ; £ 
had been inſtituted previous to the commiſſion, or a debt aſcer- | 
edge. rained by verdict, or by ſome act of the court, exiſted before the 5 


againſt the party of whom it was taken *, and if Scct. II. 


taken as a collateral ſecurity for a ſubſiſting debt, 
it is a liquidation of the debt, to the full amount 
of the bill*. And though there is a private mark 
upon the bill, and the party admits that upon all 
bills transferred without indorſement, on which he 


made that mark, he conſidered himſelf liable as if | 


he had indorſed, this falls within the ſame rule“. 
If it is taken as a pledge, it muſt be fold, and 


H3 | bankruptcy; 
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The difference upon the re-exchange, upon bills 
proteſted and re-drawn after the bankruptcy, 
ſeems to be upon the ſame footing with the ordi- 
nary expences of proteſt f (38). 


See further, Damages, Intereſt, Sureties, and 
Sect.. 111. 


f Francis and: Rucker, Ambl. 672. 


— 9 1 


bankruptey; and the ſubſequent proceedings were fairly con- 
ſidered as referable to that, and ſpringing out of it, as necgſſary 
means to render t ual a right before veſted in the party. The 
anonymous caſe in Atkins, in which theſe different kinds of 
coſts were reſembled to each other, is manifeſtly, in part, miſ- 
reported; and what part is rightly reported, namely, that 
though there is a verdict before bankruptcy, the coſts on a 
judgement ſigned after, cannot be proved, has been over-ruled 


frequently ſince, 


In the cafe of Francis and Rucker, (Ambl. 672.) Ld. 
Camden allowed coſts and charges of proteſt after the bank- 
ruptcy, to be proved, but he went upon a ſpecial agreement of 
the parties, founded upon an act of the colony in which the 
tranſaction aroſe, the effect of which was, that the Expences in 
queſtion were a liguidated damage, preciſely aſcertained by, and 
forming a part of the original contract. See 2 Bro. 599. 


(38) Though the re-exchange may be ſaid to be a demand 
founded upon, and making part of the original contract, yet it 
is to be cpnhdered tl/at the ſubject of the contract in that reſpect, 
is a thing of an uncertain nature, at the time. By the daily 
variations in the courſe of exchange, it muſt, at the time of the 
bankruptcy, be altogether uncertain, both whether there will be 
ary additional charge upon that account at all, and alſo what 
will be its amount. It is at that time, both as to its exiſtence and 
its amount, purely contingent, 


2 Bonds. 


ky ME. he, 8 
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Bonds. 


The ſame rules apply here as in the caſe of bills 
of exchange, with reſpect to the creditor's right 
of proving againſt all the parties, and as to the 
amount of his proof according as he comes to 
prove before or after having received any part of 
his debt®. 

Debt on a bail bond given by a defendant to 
the ſheriff, forteited by non-appearance, before the 
detendant becomes bankrupt, is barred by the cer- 
tificateb; and therefore, I preſume, proveable 
under the commiſſion. 
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But debt on ſuch a bail bond gat forfeited cif | 


after the bankruptcy, is a new and diſtinct cauſe of 


action, which not accruing till after the bankruptcy, 
is not barred '; and therefore cannot be proved. 
A bond given to replace ect by a given day, 
may be proved, if forfeited before the bankruptcy *. 
See titles, Annuities, Creditors in equity, Inſurance, 
Intereſt, Marriage articles, Sureties. 


Children. 


On the petition of a child to be admitted as a 
creditor, under a commiſſion againſt the father, 
tor money had and received by him, which ſhe had 


earned while living with- him, and making part of 


8 Exp. Wildman, 2 Vez. 113. t Cockerill and Owfton, Burr. 


d Bouteflower and Coats, 436. 
Comp. 25. * Exp. Leitch, Co. B. L. 149- 


H 4 his 
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his family, Ld. Hardwicke expreſſed great difficulty 
on account of the precedent ; but referred it to 
the commiſſioners to enquire how much the father 
had received to the child's uſe; and it was after- 
wards compromiſed by the parties“ agreeing to 
admit the child as a creditor for a certain ſum, 
but without any allowance for the maintenance ', 


Creditor by compoſition. 


Where a creditor agrees to a compo/tion to be 


paid by inſtalments, and the debtor becomes a 
bankrupt, Ld. Hardwicke was inclined to think he 
ought not to be obliged to come in only for the 
compoſition, but that he might prove for the ori- 
ginal debt“. For in the caſe even of common 
creditors and debtors, where a creditor-agrees to 
take leſs than his debt, ſo that it be paid preciſely 
at the day, if the debtor fails of payment, he can- 
not be relieved in equity. 


Cs of Suit. 

1. At law. 

It was formerly held, that where judgement was 
ſigned after the bankruptcy, the ct, which were 
ſaid to have their origin in the judgement, were a 
debt accruing after the bankruptcy, and therefore 
not proveable under the commiſhon *, But it has 
been ſince determined, that where there is a verdict 


! Exp. Macklin, 2 Vez. 675. Exp. Todd, 3 Will. 270. 
# Ex, Bennett, 2 Atk 528. | | 


before 


25 


PROOF OF PARTICULAR DEBTS. 


before the bankruptcy, the coffs may be proved, 
alchough the judgement and taxation is ſubſequent; 
for the judgement is held to relate to the verdict, 
and the coſts de incremento, when taxed, are con- 
ſidered as annexed to thoſe found by the jury, and 
conſolidated with them by an equitable relation of 
law*. And it makes no difference though the 
original cauſe of action was for a fort, for the cauſe 
of action exiſting before the verdict, the damages 
are by the verdict aſcertained and become a debtP. 
So in the caſe of the coſts of a nonſuit at Nife 
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prius before the bankruptcy, on which the judge- 


ment of nonſuit and taxation of coſts is not till 
after it. For in ſuch a caſe it is ; held, that the debt 
exiſts before, and the taxation merely aſcertains 
the amount*: and this determination has been 
ſince followed, but with ſome doubt of the prin- 
ciple . | 

In like manner, the coſts of a Kerr facias or writ 
of error brought after the bankruptcy to revive or 
reverſe reſpeCtively a judgement recovered before 
it, are held to * back to the original judge- 
ment *. 

And it ſeems even where both the verdi& and 
the judgement are after the bankruptcy, that the 


colts may be proved, if the deb? for which the 


o Aylett and Hartford, BI. Watts and Hart, Pull. and 
1:17. Exp. Simpſon, 3 Bro. 46. Boſ. 134. 

P Longford and Ellis, H. Bl. * Philips and Brown, 6 T 
29. | R, 282. | 


$ Hurſt and Mead, 5 T. R. 365. 
action 
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action was brought before the bankruptcy, was ſuch 
a liquidated debt as might have been proved inde- 


- pendent of the ation *. 


There are ſeveral caſes *, in which, colts of ſuit 
incurred after the bankruptcy are held to be dif. 
charged by the certificate, as having relation to 


the original debt; but which I conceive could 


not be proved under the commiſſion: as where 
the ſuit on which the coſts are incurred, is not 
commenced till after the bankruptcy. The prin- 
ciple of the caſes in which coſts incurred after the 
bankruptcy have been allowed to be proved, ſeems 
to be, not only that there was an actual debt either 
originally or by verdict, or ſome act of the court, 
exiſting before the bankruptcy, but that at leaſt an 
inchoate right to the co/?s, was veſted in the party, 


by a ſuit actually commenced before that time, and 


that the /ub/equent proceedings were conſidered as 
ſpringing out of it, and as ſteps necefary only to 
complete a right before veſted, and to aſcertain its 
amount. 

Where the original cauſe of ation i is * a de- 
mand, in its nature uncertain and contingent, as for 
damages in tort, the caſts cannot be proved, ung. 
there is a verdict before the bankruptcy; for in 


t Lewis and Piercy, 1H. Bl. u Blackhall and Combs, 2 P. 
29. and ſee Le. Ch. J. Eyre's W. 20. Graham and Benton, 
obſervations on this caſe in Str. 1196. x Wilſ. 141. Bland- 
Watts and Hart, Pull, and Boſ. ford and Foote, Cowp. 138. 


134- | 
ſuck 
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ſuch a caſe, the ſubje& to which they are incident, 2 


2. In equity. 

In courts of equity, it is entirely in the diſcretion 
of the court whether there ſhall be any coſts at all!. 
There, it is ſaid, the taxation conſtitutes the de- 
mand; and if the taxation is ſubſequent to the 
bankruptcy, though the order for it was made be- 


fore, the debt is alſo ſubſequent, and cannot be 
proved under a commiſſion :. 


See Executor. 


Covenants and agreements. 


Whether any particular demand in covenant, 
may or may not be proved, muſt depend upon the 
kind of covenant, and the ſubje& matter of it. 
In the caſe of covenant, or other agreement with 


or without deed, for the performance of certain 


act at future times, as the demand does not ariſe 
till a breach has actually taken place, but remains, 
till that time, wholly contingent and uncertain z in 
ſuch caſes, if a bankruptcy happens before, the 
demand is plainly not capable of being proved 
under the commiſſion, As in covenant by the 


7 


x Walter and Sherlock, 3 Y 2 Bl. Com. 439. 
Wil, 272, This caſe ſeems miſ- = Exp. Sneaps, Co. B. L. 192. 
tated in 3 Will, 270. 5 | 


aſſignee 
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bankruptcy, or which could have been proved 
under the commiſſion *. 
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aſſignee of a leaſe to indemnify the aſſignor againſt 
the covenants of the original leaſe, and no breach 

till affer the bankruptcy *. So on an agreement 
to diſcharge a debt by the debtor's recommending 
to the creditor, from time to time, within the ſpace 
of four years, certain parcels of goods for his pur- 
chaſe, and undertaking that the profits on the 
ſales, in the courſe of the four years, ſhould be 
ſufficient to diſcharge it, or otherwiſe that he 
would pay the difference immediately after the 
expiration of that time, in caſe he ſhou!d be then 
living, and would make good any loſs upon the 
purchaſes : this was held to be contingent till the 
expiration of the four years, and which therefore 
could not be proved as a debt under a commiſſion 
taken out before that time. 

Demands in covenant for the performance of 
pets, are allo frequently not proveable, for the un- 
certainty of the damages. And evencovenants 
for the payment of money only, are ſometimes 
contingent z as for rent or for annuities on lives, 
(ſee titles, Damages, Rent, Annuities, and Marriage 
articles). 1 0 

But where a covenant is neither contingent in 
the event, nor uncertain in the damages, but for 

a ſpecific ſum of money certainly due and payable 
at all events, at a future day, it may be proved as 
any other debt. As where two perſons having 

Mayor and Steward, Burr. b Hancock and Entwiltle, 3 


2439. T. R. 43 5. 
taken 


— % 2 


el 
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taken another into partnerſhip for a number of BOOK 111. 

CHAP III. 
years certain, in conſideration of a ſum of money Sed. 11. 
actually advanced by him, covenanted to repay it 
by inſtallments after the expiration, or other ſooner 
determination of the partnerſhip : this, after a 
breach in non-payment after the partnerſhip de- 
termined, was held to be proveable with a rebate 
of intereſt in like manner as other debrs certainly 
payable at a future day ©. 

Upon a promiſe in writing, to replace a certain 
quantity of ſtock, but without mention of any par- 
ticular time; it has been held, not only that the de- 
mand is in its nature contingent, as long as the 
{tipulation on which it is to ariſe, is not broken, 
as namely, where a reguęſt to replace it has not been 
made; but that the amount alſo is uncertain, no 
day being fixed, to which relation can be had for 
aſcertaining the price of the ſtock “. 

Tet Ld. Herdwicke, in a caſe of a depoſit of 
navy bills, for which a note was given, promiſing 
to be accountable, without mention of any time, 
allowed the creditor to come in under the com- 
miſſion, and to prove, for the market price at the 
day of the depoſit ©. | 

And clearly, upon an agreement to transfer 
{ſtock at a particular day, the party may prove for 
the value of the ſtock, at the price it bore on that 
day, if the day is pa before the bankruptcy fo 


Charlton and King, 4 T. E. © Bromley and Child, 1 Ark. 
156. and ſee 8 Mod. 197. 259. 

4 Utter on and 9 4 . f Utterſon md Vernon, 4 T. 
R. 570. R. 


Damages, 
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Damages. 


Demands in the nature of damages, are, gene- 
rally ſpeaking, not proveable under a commiſſion 
of bankrupt*. But though the uſual form of 
action which a creditor would have for his demand 
at law, may be one in which he would recover it 
in the ſhape of damages to be given by a jury; or 
though perhaps in ſome inſtances, he could have 
no other kind of action; yet if his demand is of 
ſuch a nature as admits of being liquidated and 
aſcertained at the time of the bankruptcy, fo that 
he can ſwear to the amount, he will be entitled to 
prove. It is only contingent and unccriain damages; 
ſuch as take place in ſome caſes of demands 
founded in contract; and in all caſes of tarts, where 
both the right to any damages at all, and alſo the 
amount of them, depend upon circumſtances of 
which a jury alone can properly judge, and which, 
therefore, it requires the intervention of a jury 
to aſcertain; that are not capable of being proved | 
under a commiſſion. 

So a demand for goods ſold, or for work and 
labour, without any agreement as to the price, 


which the party would recover at law as damages 


in aſſum pit on a. quantum meruit, may be proved, 


becauſe the value may eaſily be aſcertained, and 


the creditor can ſwear to the amount b. 


bg 1 Ark. 151. | h Juhnſon and Spiller, Doug]. 


167. | 
But 


it 
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But in ſome caſes of covenant, (not being for 3 
CHAP.111. 


the payment of a determinate ſum at a time cer- 
tain, in which caſe, debt will lie as well as cove- 
nant), a variety of circumſtances are frequently to 


be taken into conſideration, which may increaſe, 


or mitigate, or even ſometimes altogether excuſe 
the damages, and which a jury only can in ſuch 
caſes aſcertain and determine. And for this rea- 
ſon it has been held, that a man cannot prove a 
demand ariſing by breach of a covenant to build a 
certain number of houſes, according to a particular 
plan, and within a given time'. Nor for breach 


of a covenant that the party of whom a frigate had 


been bought for a certain ſum of money, had au- 
thority to ſell clear. of incumbrances k. And it 
has been held that even upon a covenant reſerving 
a penalty or ſpecific ſum of money to ſecure per- 
tormance, as on an obligation in a certain ſum to 
perform covenants, the obligee, though there is a 
breach before the bankruptcy, cannot prove this 
as a debt! : nor a certain ſum reſerved by covenant 
in a leaſe, as a penalty on ploughing up meadow 


ground *: of which, the reaſon may, perhaps, be, 
that the penalty is conſidered only as limiting the 


utmgſt extent of damages recoverable in any poſſible 
caſe, but not as being the real meaſure af the 


| Banniſter and Scott, 6 T. 13; Will. 270. 
R. 489. | a Ibid, 

K Hammond and Toulmin, | 
TT.R. 612. 


debt 
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debt in every caſe, however it might exceed the 
damages actually ſuſtained (39). 

In fort, the damages are plainly altogether con- 
tingent and uncertain, and a jury only can either 
determine whether the party ſhall have any at all, 
or ſettle the quantum to which under all the cir- 
cumitances he may be entitled. Damages, there. 
fore, where the party founds upon a er:: as for 
aſſault and battery"; or for flander *; or even in 
treſpaſs for meſne profits, in which caſe the rent 
may not be the only meaſure of the damages ?; or 
in trover 5; cannot be proved under a commiſſion, 


unleſs where they are aſcertained by verdict before 
the bankruptcy. 

But where the demand is of a mixed nature, and 
the creditor may claim, either as founding upon 


n Walter and Sherlock, 3 q Parker and Norton, 6 T. 
Will. 272. R. 695. Johnſon and Soiller, 
o Longſord and Ellis, «x H. Doug. 167. 
Bl. 29. | = Longford and Ellis, 1H. 


p Goodtitie and North, Dongl. Bl. 29. 
$62. Gulliver and Drinkwater, 
2 T. R. 261. 


Pe. "ng — 


(39) Perhaps the cafes of debts ariſing by forfeiture of a 
penally, might be diſtinguiſhed according as they happen to 
be, either ſecurities, in ge, for the principal and intereſt of a 
ſpecific ſum of money ; or only for the performance of ſome col- 
lateral act, or enjoyment of ſome collateral object; in which 
latter caſe, the damage a&ually ſuſtained, and not the penaiy, 
ought to be conlidered as the real debt, and which it. ſhould 
feem, therefore, could not be proved, unleſs aſcertained before 
the bankruptcy, See 1 Bro. 418. 2 ib. 341. | 

| contradt, 


— 
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and will be entitled to prove, or not, accordingly. 
Thus, in the caſe of felling goods under an execu- 
tion, which is afterwards ſet aſide*; of not de- 
livering goods according to agreement, which had 


been paid for*; of diſcounting a bill at a loſs be- 


fore it was due, and embezzling the money, by 
one to whom it had been delivered only for the 
purpoſe of receiving the money when due, and re- 
mitting it when received ©; or of pledging a de- 
benture for a debt of his own, by one with whom 
it had been depoſited by another perſon only as a 
collateral ſecurity * ; if the party goes for the for- 
tious damages ariſing in ſuch caſes reſpectively, from 
the keeping him out of the goods and ſelling them 
under the void execution, from the fall of the 
market in the caſe of the goods not delivered ac- 
cording to agreement, from the breach of truſt 
and the loſs on diſcounting the bill, or from the 
keeping him out of the debenture; he cannot 
prove, becauſe the damages are uncertain and con- 


15 tion, and if waiving the fort, he demands only 
ode money for which the goods were fold under 
the execution, the money paid for the goods agreed 
to be delivered, the ſum actually received upon diſ- 
counting the bill, or what was paid in order to re- 


Utterſon and Vernon, 3 T. u Parker and en 6 T. 
N. 548. R. 695. 


167. N 
1 deem 


tingent. But in ſuch caſes, he may make his elt e- 


C Ibid, 546. 548. x \ohnſ{an and Spiller, Doug. 
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deem the debenture, he will be permitted to prove; 
for then the demand may be aſcertained, and he 
may ſwear to the amount. And fo, jt ſhould ſeem 
in the caſe of money remaining in hand, and em- 


| bezzled by an officer, upon a fale of goods under a 


diſtreſs for rent?. 


Equitable creditors. 


An equitable creditor, as the aſſignee of a bond, 
&c. though he cannot take out a commiſſion, may 
prove his debt under it, as well as a legal cre- 
ditor . | 


Creditors of an executor bankrupt. 


Aſſets, whether received and remaining in ſpecie, 
or unreceived, are not affected by the bankruptcy 
of an executor*, and the creditors and legatees of 
the teſtator have no occaſion in that caſe to come 
in under the commiſſion. 

But if the executor has waſted or miſapplied the 
aſſets, the amount of the deva/tavit may be proved 
as a debt againſt the bankrupt's eſtate, and the 
teſtator's creditors and legatees may come in as 
creditors under the commiſſiond. But as the ex- 
tent of the demand muſt depend upon the account 
to be taken of the aſſets, they cannot come in in 
„Exp. Dobſon, 7 vin. 54. v Exp. Llewellyn, Co. B. L. 


* Exp. Williamſon, 2 Vez. 252. 125. Com. Dig. Bankt. D. 3. 
+ Se below, Chap. V. Sc&t. 1. | 


the 
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the uſual ſummary way, but by application to a Boo It. 


court of equity for an account. 

A veſted legacy, though liable to be diveſted on 
the legatee's dying under 21, may be * on 
behalf of the infant“. 

Cots of ſuit incurred by a falſe plea, in an ag- 
tion brought . againſt a bankrupt as executor, 
after the bankruptcy, are not proveable ; for it is 
his own act which is the foundation of ſuch coſts, 
and which amounts to contracting a new debt ſub- 
ſequent to his bankruptcy“. 

See further Sec III. p. 143, 4. 


Creditors of feme-covert. 


— 


The debts of a woman before marriage, become 
by marriage the debts of the huſband, and may be 
proved under his commiſſion . 


Inſurance. 
e 
: Soon after the determination in Tully and Sparkes, 
* that demands payable on a contingency which 


might never happen, were not within the 7 Geo. 1. 
reſpecting debts payable at a future day, the act of 


aſſured in any policy of inſurance, and the obligee 


I 2 in 


\ 


the 19 Geo. 2. was paſled, in order to enable the 


© Howard and Jemmett, BI. © Howard and Jemmett, Bl. 
401, 400. 

* Walcott and Hall, 2 Bro. f Miles and Williams, 2 P. 
V5. | W. 249. | 


CH4PIL. 
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in any bottomree (40) or reſpondentia bond, to 
make a claim, and after the loſs or contingency 
happened, to prove and receive diyidends in like 
manner as if it had happened before the bank- 
ruptcy. 

And infurances on lives, are held to de within 
the act :, though the preamble is confined to marine 
inſurance; the enacting words being general, viz, 
«*« the aſſured i in any policy of inſurance.“ 


Intereſt. 


"4 


It was early eſtabliſhed as a rule by the com- 
miſſioners of bankrupt, that intereſt ſhould not be 
allowed to be proved, unleſs expreſsly reſerved by 
the terms of the ſecurity ; and this rule was ad- 
hered to by the court of Chancery, as a very rea- 
ſonable one, upon this ground, that commiſſioners 


cannot award damages, and that in the cales where 


s Cox and Liotard, Dugl. 466. 


(40) The word bottomre, which, (by what may, perhaps, be 


conlidered only as an Anglicitm in etymology,) is uſually derived 
from the Engliſh bottom, may with more probability be referred 
to two Norman words correſponding to the Latin phraſe of 
u/ſura maritima, or ſea recompence: Bot or bote, meaning re- 
compence, compenſation, or repair, and mere, the ſea. Hence 
butemere or botdemere, ſea compenſation ; and hence in the lan 
Latin, botmeria and bodmeria. Heihteec. Pand. IV. 112. 

7 intereſt 


4< 
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intereſt is not expreſſed, it could not be recovered 
in an action, but in the way of damages only (41). 
The rule, however, appears now to be under- 
ſtood, only as applying to diſtinguiſh the caſe of 
ſuch intereſt as is due by force of an actual con- 
tract between the parties, from that which without 
ſuch contract, might be given by a jury, as a 
compenſation in damages for the detention of a 
debt; but not to exclude the proof of intereſt, 
merely becauſe it is not expre/ed in the ſecurity, 
provided there appears other ſatisfactory evidence 
of a contract or agreement between the partfes, 
that the debt ſnould carry intereſt. 
Accordingly it has been held that even upon 
notes payable on demand, not reſerving intereſt, 
the intereſt might be proved where it appeared to 
be the known and eſtabliſhed cuſtom of the trade 


i Exp. Marlar, 1 Atk. 1 50. 


p— — 


** — 


(41) This is not inconſiſtent with the caſes cited above (ſee 
Damages), of damages allowed to be proved ; for thoſe are only 
caſes founded in contract either expreſs or implied, of ſuch a 
nature, that the demand may be exactly aſcertained, without 
the intervention of a jury. But where the demand of intereſt 
refts merely on the general ground of damages for the 4% 10- 
curred by the delay of payment, it may depend upon a variety of 
circumſtances in each particular caſe, and under which a jury 
only can properly determine, whether any at all, or at what rate, 


and to what amount, intereſt in the ſhape of ſuch damages ſhall 
be allowed, . | 


TY the 


to allow it, and that it had actually been paid by 
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N 121 the bankrupt, and accounts ſettled with him, in 
Sect. I. which it had been charged and allowed between 


the parties * (42). 

When intereſt is allowed to be proved, it is 
never, in any caſe of an inſolvent eſlate, al- 
lowed to be computed lower than the date of the 
commiſſion, becauſe, it is faid, the eſtate being a 
dead fund, a falvage of part to each, is all that in 
ſuch a general loſs can be expected (43). 

A mortgagee who applies to have the mortgage 
ſold, and to prove for the reſidue, is not allowed 
to compute intereſt lower than the date of the 
commiſſion“; though where he has no occaſion 
to come in under the commiſſion at all, as where 


* Exp. Champion, 3 Bro. m Exp. Wardell, and Exp. 
436. Exp. Hinkey, ib. 504. Hercy, Co. B. L. 181. Exp. 
Exp. Mil's, 2 Vez. J. 295. Badger, 4 Vez. J. 165. 

I Bromley zud Goudere, x — | 
Atk. 79. Exp B-nnet, 2 Atk. 


323. 


(42) The caſes here referred to aroſe upon ſolvent eſtates 

| where there was a ſurplifs, but great part of the reaſoning ap- 

plies equally to the caſe of inſolvent eſtates: and Ld. Thurlow 

in exp. Champion obſerved, that the intereſt might have been 
proved originally, upon the ground of the original contra. 


(43) Beſides this, is there not alſo a legal object ion to the 
allowance oi ſuch further intereſt, namely that it is a contingent 
and uuccr4ain debt, accruing only from time to time, as the 
principal remains unpaid, 

his 25 
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his mortgage is ſufficient to anſwer both principal 39K Nt. 
and intereſt, the aſſignees cannot redeem without Sect. 11. 
paying intereſt to the time of the redemption ". 

Upon a pledge of goods for a debt on ſimple 
contract, and intereſt promiſed, the creditor ſhall 
have intereſt to the date of the commulſſion *. 

But upon a ſpecial depoſit of goods and ſtock, 
the intereſt is nor, as in debts carrying intereſt, con- 
tinued down to the date of the commiſſion, but 
ſtops from the time of the depoſit ?. 

A creditor by bill or note carrying intereſt may 
receive the whole intereſt due, but a ſpecialty cre- 

ditor can never have intereſt beyond the penalty 
contained in his ſecurity 7, 

In caſes of mutual credit, when both debts carry 
intereſt, the computation of intereſt ſnould ſtop on 
both ſides at the ſame time l. 


Judgement. See Coſts of ſuit, and Creditors * 


marriage articles, 


Legatees. See Creditors of executor, 


Creditors by marriage articles. 


* 
Proviſions for a wife and children, in conſider- 
ation of marriage, or of marriage and a portion, 
being calculated for a variety of events which, at 


Vin. 110. pl. 3. 2 Bromley and Goodere, I 
o Croſley's ca. 7 Vin. 110. Atk. 75. 
„ Bromley and Child, 1 Atk. r 8. C. ib. de. 


his 255. 5 * 
f 14 the 
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the time of making them, muſt neceſſarily be un. 
certain -and continue ſo for fome length of time, 
have given riſe to a number of cafes upon the ſub. 
ject of contingent debts. : 

Where a huſband enters into covenants with 
truſtees under marriage articles, to leave his wife a 
certain ſum of money in caſe ſhe ſurvive him*; 
or to pay them a certain ſum in caſe he die leaving 
i//ue who ſhall arrive to 21*; or where a father 
having covenanted, in caſe his daughter and in. 
tended ſon-in-law ſhould have iſſue living at the 
time of his death, to pay a certain ſum of money 
to the ſon if then living, but if he ſhould die before, 
then to truſtees for the daughter for life, and then 
for the children, and if none, to any perſon the 
ſon ſhould appoint, and in default to the ſon's 
own executors, and the ſon upon his part cove- 
nanted that if he received the money at the father's 
death, his executors ſhould in three months after 
his deceale pay the ſame to the truſtees, j the like 
1% »; or where a bond has been given, payad!s 
upon the like contingency of a wife ſurviving *; or 
upon the double contingency of the obligor mar- 
rying à particular perſon, and of her ſurviving 
him”: in all ſuch caſes the courts have held that 


s Exp. Groome, 1 Atk. 115. Mitchell, 1 Atk. 120. S. C. cited 
Exp. Jeffii.s, 7; Vin. 72. 3 Will. 271. Anon. cited ibid. 
u Exp. King, Dav. 254. Y Tuliy and Sparks, Ld. 
x Exp. Bailey, cited 2 P. W. Ray m. 1546. Str. 867. 

498. Exp. Caſwell, ib. 497. Exp. 


demand: 
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demands ſo manifeſtly in their nature contingent 


and uncertain, could not be proved under a com- 
miſſion taken out before the contingencies on 


which they were made payable reſpectively, had 
taken effect. 


Nor will the truſtees be admitted to prove where 


the money is made payable, upon the party's fail- 


ing in the world, becoming inſolvent, or a bank- 
rupt * : the debt in this caſe, from the very nature 
of the contingency, does not ariſe till after the 
bankruptcy *. 


But, if there is a remedy at law, before the bank- 


ruptcy, as where by way of ſecurity, the party co- 
venants to pay money immediately, or gives a bond 
with a penalty, and there is a breach of the cove- 
nant, or the penalty is forfeited at law, before the 
bankruptcy, the court will take hold of the /egal 
right, to enable the truſtees to come in immediately 
as creditors under the commiſhon ®. Or if he 
confeſſes a judgement for it ©; which is an imme- 
diate debt at law, notwithſtanding a defeazance, 
tor this ſuſpends it only in equity, and the truſtees 
will be admitted as creditors, though the terms of 
the bond itſelf be otherwiſe . And if upon a bond 
with a penalty, the principal ſum is to be paid at 


an uncertain time, but with intereſt in he mean 


* Exp. Hill, and Exp. Bennet, ex Atk. 117. 121. Exp. Smith, 
Co. B. L. 233, $s: -* Co. B. L. 213. 
2 2 Bro. 599. d 1 Atk. ibid. 


d Exp. Wincheſter, 1 Atk. 
116, 9 Mod. 471. 


fime, 
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| ſum by periodical inſtalments, ſo as that the whole 
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after a forfeiture once incurred by non-payment. of 
the intereſt at the day, is not conſidered as 2 
waiver of the forfeiture, within the ſtatute of 
Anne *, ſo as to deprive the creditor of relief under 
the commiſhon !. | 

When proofs of this kind are admitted, the 
court will take care that the intereſt of the money, 
during the time the bankrupt himſelf may be en- 
titled to it, is paid to the creditors under the com- 
miſſion, and the principal ſecured for the wife or 
other party, until it is ſeen whether the contingency 
take effect; and then, according to the event, that 
it is applied either to the purpoſes of the truſt, or 
diſtributed amongſt the general creditors e. 

A covenant with truſtees, to pay them a certain 


ſhould be paid in a given time, if the bankrupt 
ſhould ſo long live, and if he ſhould die, to pay the 
whole within a year after his deceaſe, if the wife 
or any child of the marriage then living; and if 
not, then only one half ; has been held. not con- 
ringent, but certain, at leaſt as to one half, 


Creditors having a mortgage or pledge. See 
Intereſt, and Sect. III. 


*4& 5 Ann. c. 16. Sec. 12. 5 P. W. 497. 1 Atk. 177. 
fi Atk. 118. Ses Annuities. d Exp. Mitſord, 1 Bro. 398. 


Reni. 
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Rent. 


Although the ſtature of the 8 Anne, c. 14. di- 
recs, that upon all executions of goods being on 
any premiſes demiſed to a tenant, one year's rent 
ſhall be paid to the landlord, and a commiſſion of 
bankrupt is conſidered in ſome reſpects as in the 
nature of a ſtatute execution, yet a landlord is hetd 
not to be within the equity of that ſtatute; ſo as 
to be allowed a year's rent in preference to other 


"creditors, where he neglects to diftram while the 


goods remain on the premiſes ; but muſt in ſuch 
caſes come in under the commiſhon with the reſt 
of the creditors ®. 

On the other hand, as that ſtatute makes no 
proviſion for the caſe of bankruptcy, and the land- 
lord's remedy is not taken away by any of the 
ſtatutes of bankrupt, but remains as it was before 
at common law, he may diſtrain while the goods 
remain upon the premiſes, for his entire rent, be 
the quantum what it may: either after the meſ- 
ſenger is in poſſeſſion, and before aſſignment i; or 
after aſſignment, and when the aſſignees are in 
poſſeſſion, for the aſſignment only changes the 


h Anon. 1 Atk. 102. Exp. 1 Anon. 1 Ark. 102. Exp. 
Deſcharmes, ib. 103. Exp. De- Jaques, ib. 104. Exp. G: ove, ib. 
v. 1 CO: . 176. 


property 
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property k; or even after aſſignment and fale, if 
the goods are not removed (44). 


k Anon. ib. 102. Exp. Dillon, | Exp. Plummer, ib. 103. 
ib. 104. Exp. Grove, ib. 


2 


(44) In Atk. 102. it is ſaid that if the landlord ſuffers the 
goods to be ſold by the aſſignees, he cannot afterward; diſtrain, 
But it ſhovld ſeem that this muſt be underſtood of a removal, as 
well as ſale, and Ld. Hardwicke in exp. Plummer lays down 


.expreſsly the right to diſtrain even after /ale, if the goods are 


not removed : which ſeems to agree with the reaſon given why 
the a//ignment does not preclude the landlord's remedy ; namely, 
that the aſſignment only changes the property of the goods, but 
which ſtill remain liable while upon the premiſes. In exp. 
Grove, where the goods had been ſold to one who lived in the 
tenant's houſe, and the landlord, three years after proving under 
the commiſſion, had diſtrained upon them, being ſtill on the 
premiſes, Ld, Hardwicke thought the vendee entitled to the 
goods, and reſtrained the landlord to his relief under the com- 
miſſion. Ld. Bathurſt (in exp. Deviſme, according to Mr. 
Cook's report of the caſe), ſaid that Ld. Hardwicke's opinion 
went on the circumſtance of the goods having been /d, and 
that he took no notice of the landlord's having proved under the 
commiſſion. This, however, is directly contrary to the report 
in Atkins, which ſeems very explicit and circumſtantial, and 
the other circumſtances of the caſe ſeem to afford a very good 
reaſon, independent of the circumſtance of /ale, why the land- 
lord ſhould not be ſuffered to diſtrain, though the goods were 
ſtill on the premiſes ; namely, that after lulling the aſſignee and 
vendee into ſecurity, by a three years acquieſcence under the 
commiſſion, and leaving the vendee in the undiſturbed enjoy- 
ment for ſo long a time, he might be confidered as having aban- 
doned his remedy at law, and ought not to be allowed to come 
afterwards upon the vendee by ſurprize. 


A land- 
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A landlord, however, cannot diſtrain and come BOOK 117. 
CHAP UL. 

in under the commiſſion too, at one and the ſame Se. II. 
time; but is put to his election either to waive his 
proof or his diſtreſs”. But it ſeems, that his 
proving his debt is no determination of his elec- 
tion; and that he may notwithſtanding, afterwards 
diſtrain the goods remaining on the premiſes, and 
waive his proof, in like manner as a common cre- 
ditor, even after he has received a dividend, is 
allowed upon refunding the dividend, to bring an 
action at law for his debt *, | 

It has been ſaid®, that a mortgagee paying the 
arrears to the landlord, ſhall not be preferred to 
other creditors, unleſs he applies for an order to 
ſtand in the place of the landlord ; but Mr. Cook * 
juſtly obſerves, that it rather ſeems no ſuch order 
could be obtained, as the landlord, unleſs he ac- 
tually diſtrains, has himſelf no lien upon the 
goods. 2 1 

In general, a landlord cannot diſtrain till the 
rent becomes due, commenſurate with the time of 
enjoyment of the premiſes: but if under a cuſtom 
in the country that half a year's rent ſhall become 
due on the day the tenant enters upon the premiſes, 
the tenant agrees to pay half a year's rent in ad- 
2 vance, the landlord is entitled to diſtrain on that 
. day 2; and even without diſtraining, if he pur- 


%%% ⁰ PT: 


ie ® Exp. Grove, ib. 105. P Co. B. L. 179. 


2 Ibid. | 4 Buckley and Taylor, 2 T. R. 
1 Atk. 103. 1 8 5 Coo. 


chaſes 
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en chaſes the goods ſold upon the premiſes by the 
Sect. 11, aſſignees, he may retain out of the price the 
amount of his rent”. . 

Nothing but arrears actually due at the time of 
the bankruptcy, can be proved as a debt under a 
commiſſion. The growing payments are uncertain 
and contingent, and though the bankrupt after 
his bankruptcy remains ſtill liable upon his cove- 
nant, yet under a covenant it is uncertain whether 
any rent will ever become due*. Entry and evic- 
tion would excule the tenant. 


Stock (contracts io replace). See Covenants and 
Agreements, Bonds, Damages. 


Sureties. 


A ſurety may be conſidered, either as a debtor 
along with the principal, to the principal creditor, 
or as himſelf a creditor of the principal debtor : 
and as, in either caſe, the engagement may be either 
unqualified, or conditional; ſo the debt ariſing 
upon it will be proveable or not, according as it 
happens to be in either caſe reſpectively, abſolute 
or contingent. 


1. As between the creditor and the ſurety. 


If a ſurety joins with the debtor in a bond pay- 
able by inſtalments, and before the firſt default, 


r 8. C. ibid. Ld. Kenyon, 3 T. R. 544- 1 
becomes 


i” 4 
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bond under his commiſſion, like any other debt 
payable at a future day under the 7 Geo. 1; for 
though the debt was not originally the ſurety's, 
yet having made himſelf a principal, he is equally 
liable. 

So if one lends his name to a bill of exchange 
or promiſſory note, merely as a ſurety, yet he 
thereby makes himſelf an abſolute debtor to * 
holder for a valuable conſideration. 

But if a ſurety's engagement is conditional only, 
to pay in default of the principal, the debt is con- 
tingent, till default made; and cannot be proved 
againſt the ſurety, unleſs default has been made 
by the principal before by bankruptcy of the 
ſurety. As where one gave a promile in writing, 
rin conſideration of a premium, to be anſwer- 
r, able for the due payment of a note of hand of 
r: the principal debtor, and became a bankrupt Le- 
er re the note of hand fell due: it was held, that 
ng che creditor could not upon this undertaking 
it prove the value of the note, under the ſurety” 8 
te commiſſion ©. 

So where one gave an engagement in writing, 
to warrant the payment of a bill, in like manner as 
if he had indorſed it, this was held to be only a 
contingent debt ; and as ſuch, not proveable againſt 


Brooks and Lloyd, 1 T. R. 1 Exp. Adney, Cowp. 460. 
17, | 


the 
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the ſurety who became bankrupt before the bill 


fell due. The holder muſt have an actual indorſe- 
ment, to bring him within the ſtatute of Geo. 1 *, 

Or if a ſurety joins in a bond, with a condition 
that the principal, his executors, or adminiſtrators, 
ſhall repay the money within 20 days after the ex- 
piration of five years, in caſe he ſhall fo long live 
and enjoy the benefit of the loan, and if he die 
before, then that his executors, &c. ſhall repay it, 
within three months after his death, it is not prove. 
able under a commiſhon againſt the ſurety, before 
a forfeiture by breach of any of the conditions, 
which are in their nature contingent 7. | 

Or if one who is bail! for another, becomes a 
bankrupt before he is fixed; or, as in the caſe of 
bail in error, before the judgement is affirmed ; the 
principal creditor. cannot prove under his com- 
miſſion *, 


2. As between the ſurety and the debtor. 


The mere becoming a ſurety for another, does 
not make the former immediately a creditor of the 
latter. Though the ſurety makes himſelf liable, 
and may make himſelf liable ab/olutely and at all 
events to the creditor ; and though the debtor un- 
dertakes to indemnify the "ſurety, yet neither this 
liability on the one hand, nor the promiſe to in- 


* Exp. Harriſon, 2 Bro. 615. —< Hockley and Me:ry, Str. 


Y Ailop and Price, Douz1.160. 1043- 


demnify 
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demnify on the other, raiſes any immediate debt BUOK NIE 


from the principal to the ſurety: as between 
whom, no. debt ariſes or has any exiſtence, but 
remains wholly contingent, until the ſurety has 
actually paid the money: and therefore wnle/5 the 
ſurety has actuallh paid before the bankruptcy of 
the principal, he cannot prove under his com- 
miſſion. 

Thus one who becomes Bail for another upon 
an undertaking by the latter to indemnify him, 
cannot prove under a commiſſion againſt the latter, 
it he has not paid the debt and coſts till after the 
bankruptcy *; nor even although an action upon 
the bail bond ſhould have been brought againſt 
him, and judgement obtained upon it before ; for 


e che debt to him as a ſurety accrues only by aua 


\. MW toyment?. 

Or if a ſurety joins in a bond, with a nity to 
pay at a future day certain, he cannot prove if he 
tas not actually paid till after the bankruptcy; al- 
though the penalty was forfeited before *, 

Or joins in a warrant of attorney to confeſs 
judgement, with a defeazance for paying by certain 
inſtalments ; and after the inſtalments become due, 
and after the bankruptcy of the principal debtor, 
the ſurety pays a part of the debt, he cannot prove 
flinough the inſtalments were due and the ſurety 


Goddard and Vanderhey- $25+ 


2 Smithſon and John'on, den, 3 Wilf. 262. S. C. Bl. 794. 
Pam's 113. © Taylor and Mlls, Cowp. 
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BOOK III. was applied to for payment before ; he not having 


CHAP.III. 


Sect. II. 


actually paid till after the bankruptcy *. 

In an action, in which the bankrupt before his 
bankruptcy was defendant, an attachment had 
ſued againſt the ſheriff; and the defendant pro- 
poſing to pay the debt and coſts in the action, on 
or betore a certain day, gave the ſheriff a warrant 
of attorney authorizing him to enter up judgement 
in debt, as for a ſpecific ſum borrowed, with a 


defeazance that judgement ſhould not be entered 


tail, joined in ſuffering a recovery and in giving: 


mortgage to raiſe money for the father, and the j 
father afterwards became a bankrupt, but thei 4 
- mortgaged eltate was not fold till after the bank- 


ruptcy: it was held that the ſon could not prove 


up, unleſs on default made by the defendant in 
payment of the debt and coſts in the action, at the 
day fixed. Betore the day, the ſheriff was obliged 
to pay for the defendant, but not till after the latter 
had committed an act of bankruptcy. This was 


held to be purely a contingent debt before the 


bankruptcy, and the ſheriff not having actual!) 
paid till after, it was not proveable under the com. 
miſſion e. 

Where a ſon, whoſe father was tenant for lite 
of a ſetiled eſtate with remainder to the fon in 


his proportion of the money raiſed by ſale of the 
eltate, as a debt under the father's commiſſion: 


4 Paul and Jones, 1 T. R. e Staines and Planck, 3 T. 
599. | . 0 g 
I thi 
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caſe of a ſurety joining in a bond, or giving a col- 
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this not being diſtinguiſhable from the common Book nt. 


CHAP.IIL. 
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lateral bond to ſecure the debt of another, and 


which is not paid till after the bankruptcy“. 

And it is the ſame with reſpe& to bills of ex- 
change and promiſſory notes. So where a perſon 
accepted a bill to accommodate the drawer, upon 
a parole promiſe by the latter to find money for 
taking it up when due, and to ſave the acceptor 
harmleſs, but who did not take it up when it fell 
due, and ſoon after became bankrupt, and the ac- 
ceptor, after the bankruptcy of the drawer, was 


ſued upon the bill, and taken in execution for the 


debt and coſts ; it was held that no debt accrued 
to him from the drawer, fill he paid the debt and 
coſts, or (which was the ſame thing as actual pay- 


ment), till he rendered his body in fatisfaQtion 


thereof ; and that this not being till after the bank- 


ruptcy, could not be proved under the commiſſion 


againſt the drawer s. 

And it makes no difference if, inſtead of a parole 
promiſe, the ſurety takes a promiſe in writing 
from the drawer, that he will take up the bill when 
due l. 

And without any expreſs contract of indemnity 
merely, between the parties; if one puts his name 


f Kettzar and Raynes, 1 Bro. k Vanderheyden and De 

354. \ Paiia, 3 Will. 528. S. P. Hel- 
8 577 ton and Whiffn, 3 kuyſon and Woodbridge, 
Will. S. P. Young and Doag'. 166. 


Ho:kiey, Bl. 839. 3 Wal. 346. 
ä ²ʒ 2 to 
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BOOK 11 it. to a bill or note without a conſideration, though 

Seck. 11. he thereby makes himſclf liable abſolutely to a bond 

fide holder, yet as to him for whoſe accommodation 
he has lent his name, he 1s merely a ſurety, and no 
debt ariſes to him upon it, till he has actually paid 
or taken up the bill. As where the payee of a 
bill of exchange, not being before a creditor of the 

_ drawer, indorſed, and got it diſcounted merely for 
the purpoſe of railing money for him, and was after- 
wards obliged to pay it to the indorſee, but not till 
after the drawer was become bankrupt ; it was held 
that he could not prove it under the drawer's com- 
miſſion, for that no deb! accrued to him from the 
drawer, till the money was actually paid, which 
was not till after the bankruptcy : and it was likened 
to the caſes of Chilton and Whiflin, Young and 
Hockley, Vanderheyden and De Paiba, &c. *. 
Where the payee of a promiſſory note indorſed 
it, and the maker delivered it to a third perſon, 
with the payee's indorſement, and afterwards be- 
came bankrupt; it was held, that the payee and 
indorſer, paying it after the bankruptcy, was not 
entitled to prove; his debt, accruing only upon 
payment of the note', And the cafe of Vander- 
heyden and De Paiba was relied on. 


i 1 Atk. 123, 4. Exp. Mar- ! Howis and Wiggins, 47 
fl.al, ib. 150. R. 734 

& Brookes and Rog gers, 1 H. 
Bl. 630. 


But 


R a HIP 
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But if the ſurety, takes at the ſame time, for his BOOK It. 
own ſecurity from the principal, a bill, or note“, Sed. il. 
or bond, for a ſum of money payable at a day — 
certain, he will be allowed to prove immediately 
upon ſuch counter ſecurity; though the debtor 
becomes a bankrupt before ſuch counter ſecurity is 
payable, and before the ſurety himſelf has paid, or 
been called upon, or even could by the terms of 
his engagement, be called upon to pay to the cre- 
ditor. Such a conſtruction, however it may appear 
to common apprehenſion repugnant to the real 
truth of the tranſaction, and the real juſtice of the 
caſe as between the parties, has been founded upon 
this: that ſuch a counter ſecurity creates an abſo- 
lute debt at law, for which the ſurety's liability is 
a ſufficient conſideration, and on which, therefore, 
1 he is entitled to come in immediately as a creditor 
£ under the commiſſion (47). With a view, at the 
ſame time, to prevent the injury which might be 
done to real creditors, by allowing ſuch conſtruc- 
tively abſolute, but really contingent creditors to 


= Exp. Maydwell, Co. B. L. n Touſſaint and Martinant, 
159. S. C. 2 H. Bl. 570. Exp. 2 T. R. 100. Martin and Court, 
Beaufoy, Co. B. L. ibid. Exp. ibid. 640. Hodgion and Bell, 
Clanricarde, ibid. Rolfe and +7 T. R. 97. 
Caſlon, 2 H. Bl. 570. 


A 


— * — 


5 (47) See Cowley and Dunlop, 7 T. R. 565. in which the 


court was divided upon a queſtion of the effect of mutual ac- 
ecptances. ; 


1 receive 
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receive dividends upon debts which may never exiſt 
but in lau, it has been thought neceſſary, where 
there are croſs demands between the ſurety and the 
bankrupt, upon counter paper as it is called, and 
upon which, till either has actually paid, they are 
ſubſtantially only ſureties, though nominally cre- 
ditors of each other, to ſuſpend the dividends until 
it appear what the ſurety actually pays, and how 
tar he exonerates the bankrupt's eſtate from his 
own paper * (48), 

-, If, 
9 Exp. Curtis, Co. B. L. 159. Exp. Lee, ibid. 


— — 


(48) If the principle laid down in Touſſaint and Martinant 
and other analogous caſes, which admit the ſurety to prove upon 
his counter ſecurity before by the terms of the principal ſecurity 
he could be called upon by ctr were to be adhered to 
in its full extent, it may ſeem doubtful whether even the dividends 
could be ſo withheld. If he may prove in ſuch a caſe, becauſe, 


as it is ſaid, he has choſen to lend his credit only for a certain 
time, and expreſsly provided for having the money in his hands 


| before he could be called upon; would he not be equally entitled 


upon the ſame reaſonin;”, to be paid his dividends ? In point of 
fact, in that cafe the furety did actually levy the debt and colls 
by execution; which it was held he might do, and that if he 
was not afterwards obliged to pay the principal creditor (that 
is, if the debtor paid him himſelf), then the debtor (after paying 
the debt and coſts twice over), would have the benefit of a bil 
in equity againſt the ſurety to make him refund. This excels of 
favour to the ſurety, however, 1s only at the expence of the 
debtor, but the caſe ſeems to hold out to him a like degree of 
favour at the expence of the creditor ; for upon the ſubject of 
he difficulty which naturally occurred in that caſe, how to pie. 


vent 
> \ 


/ 
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If, however, the ſecurity which the ſurety takes, 
is not abſolute, but conditional only, as in the caſe 


of 


ä 


— 


— 


vent a double proof under the commiſſion, upon the ſame debt, 


it was ſuggeſted that one way might be to compel the cred:tor 
to make his election to which of the two ſecurities he would 


reſort ; or where the whole ſum had been proved upon one, to 
compel the party in poſſeſſion of the other to give it up. But 
upon what principle compel the creditor to make ſuch election, 
or compel him to give up his bond in any caſe till fully ſatisfied ? 
Is it not contrary to the common rule in bankruptcy (2 Atk. 
528.), and is he not entitled, whether he receives a dividend 
upon his own proof, or by the intervention of a proof made by 
the ſurety, {till to recover againit the ſurety whatever the divi- 


*dends may fall ſhort of twenty ſhillings ? 


Such are ſome of the difficulties which preſent themſelves, 
when breaking in upon that plain line of diſtinction which ſo 
long governed in bankruptcy between Certain and Contingent 
debts, between debts before and debts ſubſequent to the act of 
bankruptcy. However a ſurety's debt may, upon his counter- 
ſecurity, be abſolute in point of form, yet it ſhould ſeem there 
can be no doubt that till he has actually paid, it is truly and 
ſubſtantially contingent, and that unleſs he has aQually paid 


gore, the real debt is ſub/equent to the bankruptcy. At the 


lame time, what with the conſtruction adopted in favour of a 
wife and children under marriage articles, and extended after- 
wards to annuitants in general ; that adopted in favour of ſure- 
ties taking abſolute counter- ſecurities; that in favour of thoſe 
taxing only conditional ones, and on which the condition is broken 
only by the debtor's not paying the principal, but not by the 
lurety's having paid for him (Hodgſon and Bell infra.) ; and 
laſtly by the permiſſion given to any ſurety to have the benefit 
of the creditor's proof, and even to compel him to prove for 
lis benefit ( Beardmore and Cruttenden intra), the line of diſtinc- 
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of a common bond to indemnify, againſt non-pay- 
ment by the debtor to the principal creditor ; the 
debt remains ſtill contingent, until the ſurety has 
been actually damnified?. At leaſt where there 
has been no breach of the condition before the 


Martin and Curt, 2 T. R. 


— — 
— * — — — — 
® 


tion alluded to is in effect nearly aboliſhed as to all the principal 
claſſes of contingent debts ; and in ſome inſtances mere paper 
creditors admitted on ſubtleties of law to ſhare the eſtate with 
thoſe who have before the bankruptcy either actually advanced 
their. money, or parted with ſpecific property to the bankrupt. 
Since writing the above, the caſe of exp. Walker has been 
publiſhed (4 Ver, jun. 373.), in which Ld. Loughborough 
determined that where there was croſs paper between two 


_ houſes, both of which became bankrupt, no proof could be 


made by the one eftate againlt the other, in reſpect of the excels 
of damage eventually ſuſtained by the one, by dividends paid 
upon the bad paper of the other /ub/equent to the bankruptcy : 
that the difference of damage according to the different divi- 
dends which the one or the other happened to pay reſpeRively 
after the bankruptcy, was all chance: that as between the two 
eſtates, the account muſt be taken as if all the bills on either 
ſide had been good; and that the actual debt between them 
muſt be conſidered as it exiſted, upon that ſuppaſition, at the 
time of the bankruptcy. His Lordſhip alſo ſaid, that in 
Touſſaint and Martinant, the bond of indemnity could not be 
proved, for at the time of the bankruptcy there was no debt: 
that the court would not ſuffer execution to be taken out upon 
that judgement, when there was no debt due that the bond 
could only be taken to be a fraud upon the bankruptcy, and 
that was the uſe that was made of it. 


In the ſame report is cited exp. Browne, where his Lordſhip 
held that the ſurety could not prove upon his counter-bond till 


the principal bond was delivered up. 
bank- 
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it has been laid down that, though the condition 
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is broken before the bankruptcy, by the debtor's —— 


failing to pay the principal creditor at the ſtated 
time; yet even in that caſe, the ſurety has at moſt 
only a cauſe of action, and a cauſe of action only 
is not proveable, but that no certain debt ariſes, 
to which he can poſſibly fear, unleſs he has 
actually paid a certain ſum of money, by reaſon of 
the breach of the condition“. 


But this ſeems to be contradicted by ſome late 


determinations: in one of which* it was held, 
that an indemnity bond being once forfeited, by the 
ſurety having been obliged to pay part of the debt 
before the bankruptcy, he was entitled to include in 
his proof, alſo payments made /#b/2quent to it. 
And in a ſtill later caſe *, it was held to be quite 
indiſputable, that if a bond to indemnity is for- 
feited before, the ſurety may prove the whole, 
though he does not pay at all, till after the bank- 
ruptcy : the penalty creating a debt at law, of 
which the court will take advantage to enable the 


party to come in under the commiſſion, in like 


manner as in the caſes of Annuitants, and Truſtees 
under marriage articles (49). 


A receipt 

Crookſkank and Thomſon, s Exp. Cock ſhott, 3 Bro. 502. 

dtr. 1160. ._ t Hodgion and Beil, 7 T. R. 
3 Wil. 270. 97. f 


tk. 


(49) In theſe caſes of annuitants and truſtees, the amount at 
lcalt of the real debt is perfecily aſcertained, and the only con- 
tingency 
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A receipt for acceptances, as for money received, 


is not ſuch a counter ſecurity as Creates, a debt 
capable of being proved *. 


Creditors of truſtee a bankrupt. 


When a truſtee makes uſe of a truſt fund, it is 
the common rule in equity, that he ſhall either re- 
place it, or account for what he made of it, as 
may be moſt for the benefit of the ceſtui que truſt. 
If, therefore, a truſtee of money in the funds, fell 
it for his own benefit and become bankrupt, and 
the price of the ſtock has riſen between the time 
of ſelling, and the date of the commiſſion, the proof 
will be allowed for” what it would have coſt the 
bankrupt to have replaced it at the time of the 


bankruptcy *. 


If two perſons being truſtees under a will, of 
money in the funds, fell out for the benefit of one 
of themſelves, who having given an undertaking in 
writing to replace it on demand, becomes inſolvent, 


2 Smith and Gells, 7 T. R. x Exp. Shakeſhaft, 3 Bio. 197- 


— 


tingency is in the event, upon which it is made payable. In 
thoſe of ſureties the whole is uncertain, and depends, amongſt 
other things, upon the contingent ability or goodwill of the 
ſurety to pay, when or how much he can, or chuſes, or may 


be called upon to pay. And it is upon this contingency and 


uncertainty of the amount of the real debt, that the doctiine 
laid down in the caſe cited above from 3 Will. ſeems to be 


founded. 


and 


— 


CONDITIONS OF PROOF, &c 
and the other becomes bankrupt ; the debt may be 


the other eſtate be firſt liable /. 


SEC T. III. 
Conditions and manner of proof. 


Some parts of this ſubject have neceſſarily been 
anticipated in the preceding ſection ; but what re- 
mains is of ſufficient extent to require a ſeparate 
conſideration. 


: | I. Time of proving. 


Although by the 1 Ja. c. 15. creditors were al- 
lowed to come 1n and prove their debts, at any time 
within four months, and until diſtribution made; 
it was for ſome time held, that they could not be 
admitted after diſtribution actually made, of any 
part of the eſtate *, unleſs under particular circum- 
97. ſtances . This ſtrictneſs, however, was afterwards 
in ſome degree relaxed * ; and now, ſince the later 
ſtatures by which conſiderable alterations have been 
made as to the time and manner of making the 
dividend, the court has been. very liberal in admit- 
ting creditors, and allowing them, except in caſes 


YS. C. ibid. 2 Good. 43. 
* Hob. 287. Hutt. 38. \ * 2 Cha. ca. 154. 


of 
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of groſs laches , to come in at any time, while any 
thing remains to be divided * (50). 


2. The kind of prof required. 


By the 21 Ja. c. 19. the commiſſioners are em- 
powered to examine upon oath, or by any other 
ways or means that to them ſhall ſeem meet, as to the 
truth and certainty of the ſeveral debts owing to 
creditors ſeeking relief under the commiſſion, 
Under this authority, the uſual proof required, is 
the oath of the creditor himſelf; either in perſon, 
or as directed by the 5 Geo. 2. by affidavit, in caſe 
he lives remote from the place of meeting, or is 
reſident in foreign parts. At the ſame time, as it 
muſt neceſſarily happen in ſome caſes, without any 
fault of the creditor, that he can neither be ex- 
amined himſelf, nor make an affidavit before 2 
dividend is to be declared ; and that though a claim 
is entered, yet it cannot be ſubſtantiated as a proot 


within the proper time; as where a debt is claimed 
upon a balance of accounts not ſettled, and which from 


the claimant's reſidence abroad, it is impoſſible to 


© Exp. Peachy, 1 Atk. 111. d x Atk. 79. Exp. Stiles, ib. 205. 


— rn 


(50) Under the ſtatute of James, creditors were required alſo 
to contribute or tender contribution to the charges of the com- 
miſſion; but this was repealed by the 5 Geo. 2, and the charges 
of the commiſſion directed to be paid out of the eſtate. 


have 


KIND OF PROOF REQUIRED. 


for a dividend : in ſuch caſes*, in order to prevent 
the injury which might otherwiſe be done to a 
fair creditor, it becomes neceſſary to diſpenſe with 
the oath or affidavit of the party himſelf, and to 
admit ſuch other and collateral proof as he may be 
able to make. And the words of the ſtatute ſeem 
expreſsly to give the commiſſioners the power of 
exerciſing a diſcretion of this kind. 

The oath of the creditor, is ſufficient in ordinary 
caſes; but the commiſſioners are not bound to 
admit the proof, merely becauſe the debt is poſi- 
I tively ſworn to; and if any fair objection is made, 
1 or they have juſt reaſon to doubt of the truth or 
1 legality of the debt, they may either admit it only 


„a claim, or diſallow it altogether", An appeal 
les from their determination to the great eal*; 
_ but after a proof has once been admitted, it will be 


concluſive, unleſs objection is made to it within a 
reaſonable time l. 


When a creditor comes, before aſſignees are 
choſen, to prove a debt on the balance of an oper 
account, the commiſſioners, in order to avoid either 
the hardſhip of excluding him, who may perbaps 
be the largeſt creditor, from a voice in the chuſing 
of aſſignees, or the inconvenience of poſtponing 
the choice till the account is taken, which may be 


Exp. Voung. Co. B. L. 118. E Ihid. 77. 
1 Ark. 71. 222. n Toid. 


2 work 
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have examined and adjuſted ſo as to enable him to 390K IL. 
prove in the regular way within the time appointed Sec. III. 
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a work of time, are not bound to examine criti. 
cally into the debt, but may admit him upon his 
oath for what he ſwears to be due; as he will {till 
be liable to an account afterwards, and when that is 
taken, will be entitled to a dividend, only on what 
appears to be really due upon the balance. But 
{till the commiſſioners may, in this as in other 
caſes, if they ſee any reafonable ground of objec. 
tion, diſallow the proof altogether “. 

Although no debt is regularly proveable, but 
ſuch as exiſted at the time of the bankruptcy, the 
form of the creditor's depoſition is only, that it was 
due and owing before the date of the commiſſion; 
and it is ſaid to be for the purpole of letting in all 
creditors before that time, and of preventing dil. 
putes about the time of the bankruptcy, that the 
commiſſioners in their declaration determine this 
no otherwiſe than by finding the party a bankrupt 
before the date and ſuing forth of the commiſſion, 
But if it plainly appears to have been contracted 
ſubſequent to the act of bankruptcy, though before 
the commiſhon, it cannot be admitted ®, 


3. In whoſe perſon the proof ſhould be made. 


It has been mentioned already that a debt can 
only properly be proved, by the perſon in whom 
the legal right to the debt is velted, 


i Exp. Simpſons, 1 Atk. 68. 11Atk. 72. Forr. 243. 
90. | n Se Exp. Moore, 2 Bro. 599. 
4 Ibid, 


This, 


IN WHOSE PERSON PROOF MADE: 


% 
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This, however, is neceſſarily diſpenſed with in Boo 114. 


the caſe of aggregate bodies, as corporations or 
companies, who are generally therefore admitted 
to prove by a treaſurer, clerk, or other officer duly 
authorized and appointed ®. So where a bankrupt 
is in arrear for taxes, the colleQtor ſeems the proper 
perſon to prove for the pariſh*. And if the col. 
lector himſelf, being indebted for money had and 
received by him in that capacity, becomes bank- 
rupt, one pariſhioner will be allowed to prove for 
himſelf and the reſt of the pariſhioners? : for 
though he cannot directly ſwear that no other in- 
habitant of the pariſh has received any ſecurity or 
ſatisfaction, it is enough that he can ſwear that 
neither he nor any other has, to his knowledge or 
belief A. 

In the caſe of aſſignees of a bankrupt, or the 


aſſignee of a bond or debt, the bankrupt and the 


aſſignor reſpectively are required to join in the 
depoſition l. 

An executor become a bankrupt, and having 
waſted or miſapplied the aſſets, is confidered him- 
ſelf as the proper perſon to prove againſt his own 
eſtate on behalf of the teſtator's creditors and le- 
gatees ; for he does this in autre droit: but the 
court will direct the affiznees to pay over the di- 
vidends into the bank *. | 


2 Green 117. 125. q Exp. Child, ibid. 

„ Ibid. 116. r Green 149. 

P Exp. Child, 1 Atk. 111. * Exp. Leeke, * 596. 
Exp. Muggeridge, Co. B. L. 12 5. 
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If a bankrupt and another perſon are executors 
of a creditor of the bankrupt, the other executor 


will be allowed to prove the debt againſt the bank- 


rupt's eſtate, though a ſuit is pending in the eccle- 
ſiaſtical court as to the executorſhip; and the 
court will order the dividends to be paid into the 
bank pending the conteſt in the eccleſiaſtical court*, 

A teſtator having bequeathed a ſum of money, 
upon condition of paying an annuity, and in caſe 
of default that the executrix ſhould call in the 
whole, the executrix and not the annuitant was 
admitted to prove for the principal ſum, upon the 
annuity being 1n arrear *. 

Where there are truſtees, they ought to prove 
on behalf of the ce/tuique truſts, and if the bankrupt 
himſelf is the truſtee, the court will allow ſome 
other perſon to prove on behalf of the parties in- 
tereſted, in order to ſecure the fund till it is ſeen 
to whom it belongs, and will direct the aſſignees 
to pay the dividends into the bank, ſubject to fu- 
ture order *. 

A guardian may, on petition, be admitted to 
prove on behalf of an infant“. 


4. Creditor having a ſecurity. 


The principal obje& attended to both in the 
ſtatutes, and in the rules which have been laid 


t Exp. John Shakeſh ſt» x Exp. S akeſhaft, 3 Bro. 197. 
D: 0 198. Y Exp. Bel ton, 1 Atk. 251. 
v Exp. Engliſh, 2 Bro. 610. Walcutt and tiall, 2 Bro. 305. 


downs 


CREDITOR HAVING A SECURITY. \ 


the commiſſioners, as to the conditions on which 
different creditors may be admitted to prove, has 
always been to place thoſe ſeeking the benefit of 
the commiſſion, as nearly as poſſible, on a footing 
of equality. 
By the 21 Ja. c. 19. ſ. 9. no creditor having a 
ſecurity by judgement, ſtatute, or recognizance, 
xc. or having made attachment by the cuſtom of 
London or other place, whereot execution or extent 
is not ſerved and executed before the bankruptcy, 


portion with the other creditors, and without re- 
ſpect to any penalty contained in the ſecurity. 
With a ſimilar view, the we e doe tal 


. 


that every creditor who deſires to prove, ſhall 
ſwear whether he has any ſecurity or not? and if 
he has obtained an effectual ſecurity upon any part 
of the bankrupt's property, as a mortgage or a 
pledge before the bankruptcy, or has a lien upon 
any part of the effects; although he is not compel- 
lable to come in under the commiſſion, and relin- 
quiſh the advantage he has obtained, yet he will 


- 
* 


under the commiſſion, and retain his particular ſe- 
curity, or take the benefit of his lien, at the ſame 
oF time. If he inſiſts upon proving, he muſt deliver 
up his ſecurity, or relinquiſn his lien, for the benefit 
ek all the creditors under the commiſlion *. 


on z 1 Atk. 105. 


ſhall be relieved for more than a rateable pro- 


not be allowed both to prove his «whole demand 
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And this rule has been applied to creditors 
having ſecurities upon the bankrupt's property in 
other countries, as well as upon property in this, 
By the law of Scotland, the aſſignment of a debt, 
with intimation (that is notice), to the debtor, gives 
the aſſignee an effectual lien upon that ſpecific 
debt. Accordingly creditors obtaining in Scotland 


ſuch aſſignments of debts due to the bankrupt, and 


intimated to the debtors before the bankruptcy, 
were held by Ld. Hardwicke to ſtand in the ſame 
ſituation as creditors claiming by mortgage ; and 
to be not entitled to come in under the commiſſion 
without accounting for what they had taken under 
their ſpecific ſecurities*. And a creditor having 
attached property in America, has not been ad- 
mitted to prove without giving up his attachment”, 
But the neceſſity of this alternative is confined 
to the caſe of a ſecurity given by the bankrupt 
alone; a jcint ſecurity from the bankrupt and 
another, the creditor is not obliged to deliver up, 
being entitled to recover what he can of the co- 
ſecurity, and prove his whole debt at the ſame time 
under the commiſſion ©: provided he has not re- 
ceived part before he comes to prove, and ſo as that 
in any way he ſhall not receive more than twenty 
ſhillings in the pound upon his whole debt *. 


2 See Sill and Worſwick, 1H. o Exp. Smith in re Frank, Co 
VI. Le Chevalier and Lznch, RB. L. 08. 
Duugh 170. <2 Atk. 528. 


41 Atk. 110. 
A creditor, 
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A creditor, however, who has a mortgage or a 
pledge, or who has obtained an effectual lien upon 
a part of the bankrupt's property, may have an 
order for its being od, and the produce applied 
in payment of his debt and coſts; and if that 1s 
not ſufficient to diſcharge it, will then be admitted 
as a creditor under the commiſſion for the defi- 
ciency*(51). And bonds, bills of exchange, or 
other perſonal ſecurities, pledged or depoſited with 
a creditor, may be ſold in the ſame manner as 
goods pledged, or a mortgagef; and the creditor 
admitted to prove for the reſidue. 


r A creditor obtaining goods of the bankrupt, a 
'o few days before he failed, and on ſuſpicion that he 
4. was about to do fo, will not be allowed to prove, 
oy without giving up the goods. 


Where effects are aſſigned or depoſited as a ſe- 


ation ; the creditor having diſtinct demands one 
of which is proveable under the commiſſion, and 


Exp. Howell, 7 Vin. 101. Co. Bl. x19, 120. 
1 Atk. 164. 2 Atk. C28. s Exp. Smith, 3 Bro. 46. 
f Exp. Hillier and Exp. Smith, | 


po OT 


* * 8 
8 K 


— — 7 


(51) This was formerly done on petition to the Chancellor 
in each particular caſe; but by general order of Lord Lough- 
borough, the mortgagee may, without petition to the Chan- 
cellor, apply to the commiſſioners, who are directed thereupon 
to take the account, and order the mortgage to be ſold before 
them, or by public auction at any other place, if they ſhall ſo 
think fit, and to admit the creditor to prove for the deficiency, 
e. See Appendix. 


ditot, 8 the 
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the other not, as where he obtains a ſecurity for 
monies before then advanced, and alſo for future 
advances, but which are not actually made till after 
the bankruptcy, will not be obliged to apply the 
effects in liquidation and diminution of the debt 
proveable under the commiſſion, namely of that 
due before the bankruptcy: but will be allowed 
to apply them firſt in ſatisfaction of the debt ac- 
cruing after the bankruptcy, which he cannot 
prove under the commiſſion, and to come in under 


the commiſſion for the whole of the other b. 


5. Creditor proceeding at law. 


A commiſſion is often compared to an execution, 
but in as far as it is a proceeding for the ſatisfaction 
of debts, it is an execution againſt the effects only; 
the proceedings againſt the perſon being only to 
compel that ſurrender and diſcovery of the effects 
which cannot be obtained by other means; and to 
which if the bankrupt conforms, in the manner 
required by the ſtatutes, he becomes entitled to, 
the abſolute diſcharge of his perſon. At the ſame 
time, though after the iſſuing of a commiſſion, the 
creditors have no other remedy againſt the effects, 
they are not therefore deprived of their right (be- 
fore the bankrupt obtains his diſcharge) to proceed 
againſt his perſon as before, and are {till at liberty, 
either to come in and take a proportionable benefit 

h Exp. Havard, — Arkley, IS 1 Atk. 152. 


Co. B. L. 120. 122. ; 
under 
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under the commiſſion, or to proceed againſt the BOOK us. 


perſon in the ordinary courſe of law. But they 
are not allowed, both to come in under the com- 
miſſion, and to ſue the bankrupt at law likewiſe k: 
for this would be . to counteract the very end of the 
legiſlature in compelling the bankrupt to ſurrender 
all his property, and to make the diſcovery required 
of him under the commiſſion; and would be giving 
the creditor a double advantage, without any com- 
menſurate benefit to the bankrupt. 

A creditor, having ſeveral demands, entirely 
diſtin& in their nature and origin, as where one 
is for a debt on bond on which he has the bank- 


E rupt in eke r e the other a demand for 


n rent '; or in diſtin rights, as where one is in right 
t of his wife, and the other in his own right ®; will 
o de allowed to prove one under the commiſſion, 


will not be permitted both to come m under the 
commiſſion and to proceed at law at the ſame time, 
tor one and the ſame debt; though he has dif- 
ferent ſecurities for it*; or to ſplit a demand for 
that purpoſe ?. 


ceeded at law, before applying to prove, he ought 
not to be admitted, but upon condition of relin- 
quihing his proceedings at law *. 


„ Ibid. 83. o Exp. Crinſoz, 1 Bro. 270. 
Exp. Botterill, 1 Atk. 109. P 3Atk-816. Exp. Crinſoz, 
” | Exp. Matthews, 3 Atk.816. 1 Bro, 

Jet 1. Atk. 219. 4 Exp. Williamſon, 1 A:k» 83. 


He muſt make his election; and if he has pro- 


C HA. III. 
Ses. iN. 
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while he proceeds at law upon the other: but he 
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Wü If he proves, and proceeds at law afterwards, 
S.ct. ill, the Ld. Chancellor, fitting in bankruptcy, cannot 
directly reſtrain him from purſuing his legal re. 
medy, or make an order upon him to releaſe the 
bankrupt from cuſtody : at leaſt not in the caſe of 
a common creditor, though he may in the caſe of . 
the petitioning creditor, as the latter ſubmits him. 

ſelf to all orders the court ſhall make. But the 
court, upon the application of the bankrupt, will 
put a creditcr to his election, and if he eleQts to 
abide by his remedy at law, will order him to be 
diſcharged as a creditor under the commiſſion *, 

It has long been ſettled, that it is no determination 
of a creditor's election to take under the commiſſion, Y ; 
that he has been choſen an aſſignee, without proving Y ; 

4 | any debt, for having proved no debt, he can only | 

be confidered as a creditor at large; or that hel c 
has actually proved a debt®; or proved his debt v 


and choſen himſelf aſſignee *; or even that he has ft 
- ; roved his debt, been choſen aſſignee, and received 
/—FHvidends?: but in all ſuch caſes, he will ſtill be al el, 


lowed, upon waiving bis proof, and refunding tha} ta] 
dividends, to purſue his legal remedy againſt the af 
perſon of the bankrupt. no! 

And it is the ſame with reſpect to the bail, unleſ tak 
where the creditor has acquieſced in his remed 
under the commiſſion, ſo long, or in ſuch a mat 


r Exp. Callow, 3 Vez. J. 1. u Exp. Lindſey, ib. 220. 
* ; Atk 21,—422t. x Exp. Dorvilliers, ib. 221 
& Exp. Ward. 1 Atk. 153. Y Exp. Capot, ib. 219- 


ng 


= £5 


I317, 


CREDITOR PROCEEDING AT LAW. 


ner, as to give the bail reaſon to believe, that he 


had abandoned his remedy at law. As where a Sd. UL 


creditor, having held the bankrupt to bail before 
the bankruptcy, afterwards proved his debt, and 
ſigned an agreement along with the reſt of the cre- 
ditors under the commiſſion, to permit the bank- 
rupt to keep his houſe {till open for trade, and to 
make him an annual allowance; he was not al. 
lowed, upon the bankrupt's abſconding afterwards, 
to deſert the commiſhon and come upon the bail 
by ſurprize; who, by this conduct of the cre- 
ditor, might be induced to negle& the opportunity 
of ſurrendering the principal at a time when it was 
in their power: . But where the action is brought 
after the bankruptcy, there is then no ſurprize 
upon the bail; they cannot ſuppoſe but that the 
creditor means to proceed in the action, and he 
will be allowed to do ſo, as in other caſes, upon re- 
funding the dividends he has received *. 

As to what ſhall be conſidered as a concluſive 
election to proceed at law, it is held, that though 
taking the body of a debtor in execution, 1s in law 
a ſatisfaQtion of the debt, fo that the creditor can- 
not afterwards reſort to the effects; yet if he has 
taken the bankrupt in execution, before the com- 
miſſion iſſued, that hat is no election to abide by his 
remedy at law; being done at a time when there 


z Aylett and Hartford, 2 Bl. 2 Exp. White, 4 Bro. 114. 
1317, S. C. better reported, 2 Vez, 
J- 9, 


L 4 was 
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BOOK III. was no opportunity of election; and ſuch a cre. 


CHAP. III. 


Sect. III. 


ditor may ſtill come in under the commiſſion, 
upon condition of diſcharging the bankrupt out 
of execution“. 

But if he take the bankrupt in execution, after 
the commiſſion has iſſued, at is making a con. 
cluſive election, and in that caſe, he is not permitted 
to prove, though he would diſcharge the bank- 


rupt from the execution © (52). 
A creditor, 


d Exp. Hicklin, Co. B. L. 128. Biſſon, 
3 Bro. 216. Exp. Warder, 3 Bro. 191. Exp. 


< Exp. IIik in, Co. B. L. Exp. Cator, ib. 216. 


| (52) Ia all the caſes upon this ſubjeR, the creditor had either 


himſelf diſcharged the bankrupt, or he was diſcharged under tl:2 
certificate before the application to prove under the commiſſion. 
The debt therefore, and remedy both, whether againſt the pen 
or the effels, were in the one caſe renounced, and in the other 
barred. It ſhould ſeem therefore the creditor could not have 
been allowed to prove, though election had been out of thi: 
queſtion : and that for the fame reaſon, even a creditor who has 
taken the bankrupt in execution re the commiſſion, ouglit 


not to be allowed to prove, z he has either diſcharged him, or 


the bankrupt has been diſcharged under the certificate, before 
the creditor applies to prove. This is very different from the 
common caſe, where the creditor's evaiving his execution, is the 
very condition of his being admitted to prove, 

It is perhaps not eaſy, completely to diſtinguiſh the caſe "7 4 
creditor's commencing a proceeding at law after the commiſſion, 


from that of taking in execution. If the execution's being con- 
ſidered as a /atisfalion of the debt, were the real principle at 


excluding him in the latter caſe, then he ought not to be ad 
mitted 


Hewitt, ib. 130. 


aw. * n — 


CREDITOR PROCEEDING AT LAW. 


A creditor, however, proceeding at law either 
in the firſt inſtance, or after proving his debt, may 


ſtill, renouncing any benefit under the commiſſion, - 


have an order to be admitted or continued as a 
creditor under it, for the purpoſe of aſſenting to, 
or diſſenting from the certificate; which is done 
to afford him an opportunity of preventing, as far 
as he can, the very remedy he has choſen, from 
being at once defeated by the reſt of the creditors 
diſcharging the perſon of the bankrupt, without his 
concurrence or controul ©, 

This privilege, either to abide by the com- 
miſſion, or proceed at law, is confined to the com- 
mon Creditors only. With reſpect to the petition- 
ing creditor, beſides the objection common to him 


41 Atk. 220, 9 vin. 34 pl. 19, 20. 


3 


riitted in any caſe of that kind; but it is acknowledged he may 
be admitted where he has the bankrupt in execution before the 
commiſſion : for this it is ſaid, is not making an election; but 
that it ih making an ele#ion to do ſo after the commiſſion. 
Then the ground of the diſtinction ſhould ſeem to be, the cir- 


eumſtance of eledion; but the commencing a proceeding at 


law after the commiſſion, is equally a caſe of election; and as 
there are then no efe&s to be taken, and the proceeding, therefore, 
:an only be with a view to charge the per/on, it ſeems as decided 
an election as if he had actually taken the bankrupt in execution. 
The petitioning ereditor is not allowed to proceed at law, be- 
cauſe it is ſaid, if he does the commiſſion muſt be /uper/zaed. 
This it ſhould ſcem can only be from conſidering the proceeding 
at law as a procecding to charge the perſon, by which the debt 
would be ſatisfied on which the commiſſion was founded. 


with 
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with other creditors, of the inconfiſtency of the 
double remedy , there is in his caſe the additional 
one that if he ſhould elect to proceed at law, the 
commiſſion muſt be ſuperſeded (53) 3 which would 
be an injury to the other creditors who had proved 
under itf, He is therefore conſidered as having 
determined. his election by taking out the com- 
miſſion and is not allowed afterwards to proceed 
at law i; though for a demand, which is alleged to 
be diſtin from that on which he ſued out the 
commiſſion, for the afiidavit on ſuing out the com- 
miſſion 1s general, and does not mention the par. 
ticulars by which the bankrupt becomes indebred*, 

With reſpect to the time at which a bankrupt is 
entitled to apply to the court, for an order to put 
a creditor to his election, it is impoſſible to lay 
down any preciſe rule, where ſo much muſt in 
each particular. caſe depend partly upon the con- 
duct of the bankrupt, and partly upon the circum- 
ſtances of his eſtate. On the one hand, in order 
to give the creditor an opportunity of judging how 
far the eſtate is likely to be productive, it ſeems 
reaſonable that he ſhould not be put to his election 
before a dividend has been declared; and accord- 
ingly, the preſent practice requires either that a 


© Exp. Wilſ. 1 Atk. 152. b Exp. Ward, 1 Atk. 153. 
Exp. Lewes, ib. 154. iCo. B. L. 132. 


I Ibid. and fee Exp. Callow, 


3 Ves. J. 1. 


(53) Qu. of this, 
| dividend 


— 


CREDITOR PROCEEDING AT LAW. 


dividend ſhould have been declared, or at leaft that 
the aſſignees ſhould have funds ſufficient to make 
one. On the other hand, as it would be hard to 
poſtpone the relief of the bankrupt, in caſes where 
the dividend is not delayed by his fault, it has ac- 
cordingly been not at all unuſual to make the cre. 
ditor elect before any dividend declared“; and even 
before the time that under the ſtatute ny dividend 
could regularly be made. 

But when a creditor is thus put to his election 
before a dividend, and where a ſufficient time is 
elapſed for making one, it ſeems to be thought 
neceſſary that the bankrupt ſhould be able to ex- 
plain his conduct, and to ſhew that the delay has 
not been imputable to him®; and in a caſe of this 
kind”, the court refuſed the application till the 
bankrupt ſhould fully anſwer a bill filed againſt 

him by the creditor for a diſcovery (54). 


6. Creditor having benefit of anather's prof. 


A ſurety, having no abſolute counter-ſecurity, 
cannot come in as a creditor directly in his own 
right, if he has not paid till after the bankruptcy 


K Exp. Caw. Rogers, —Hor- within three months. Exp. James, 
ſey, — Koops, Co. B. L. 131, 2. ibid. 132. within avs. 


Exp. Hopkinſon, 1 Vez. J. 1 59. m Exp. Robertſon, ibid. 130. 
Exp. Dupaz, Co. B. L. 131. n Exp. Sidebotham, ib. 13a. 


1— 


— 


(54) For caſe of landlord proceeding at law, See SeR. II. 
title Rent. 
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BOOK ITT. of the principal; yet if the creditor has proved 
Sect. HI. the debt before he called upon the ſurety, the 
court will direct that he ſhall ſtand as a truſtee for 
the ſurety, and will allow the latter (or in caſe he 
too 1s become a bankrupt, and his eſtate has paid 
dividends on account of the pnncipal, will allow 
| his aſſignees) to have the benefit of the principal 
creditor's proof, and to receive dividends upon it; | 


but ſo as that no more ſhall be paid than twenty 


ſhillings in the pound upon the whole debt *. | 
And a court of equity upon a bill filed for the a 
purpoſe, and- on the ſurety's bringing the money : 
into court, has ordered the creditor to go before 
the commiſſioners and prove his debt, for the 
5 benefit of the ſurety ; and ſtayed his proceeding 
at law againſt the ſurety, till he had done ſo“ (55). 0 
But the creditor cannot be thus, turned into a 
truſtee for the ſurety, to the prejudice of any right F 
the former may have againſt the principal debtor's pe 
„ Exp. Ryſwicke, 2 P. W. 89. Beard more and Cruttenden, ls 
Exp. Marſhal, 1 Alk. 129. Exp. Co. B. L. a. nm 
_ Atkinſon and others, Co. B. L. q Philips and Smith, ibid. de 
110. in 
— — ga 
(55) Is this to be conſidered as eſtabliſhed, that ſureties 10 
naving merely conditional ſecurities, aud not paying till after wY 
the bankruptcy, may come in place of the creditor, and receive 5 
dividends? Are they to be ſo favoured beyond all other cre- * 
ditors, and without relief to the bankrupt ? For ſuch ſureties = 
may (till, aſter receiving under the commiſſion, recover the 
reſidue of their ove againſt the bankrupt afterwards, they not A 


being barred by his certificate, 
% eſtate, 


TAKING BENEFIT OF ANOTHER's PROOF. 


eſtate, on a further and diſtin demand; and in 
that caſe, the ſurety will only be allowed ſuch part 
of the dividend as will remain, after allowing out 
of it, to the principal creditor, as much as will make 
up the proportion which he would have received, 
upon the reſidue of the debt proved beyond the 
debt to the ſurety, if this debt had been ex- 
punged (56). 

If a banker, having money of the bankrupt's in 
his hands, pay it after notice of the act of bank- 
ruptcy, though to creditors whoſe debts were ante- 
cedent, and who would have been entitled to prove 
under the commiſſion; he will not be permitted 


r Exp. Turner, 3 Vez. J. 243. 


(56) This may, perhaps, to ſome readers, require a little 
explanation. For that purpoſe, it is only neceſſary to obſerve 
that the dividend upon a bankrupt eſtate is diminiſhed, in pro- 
portion as the total amount of debts on which it is calculated 


i5 increaſed. If the creditor were confined to the dividend upon 


his further debt, calculated on a total amount including the ſurety 
debt, he would plainly receive leſs, than if calculated on a total 
in which this debt ſhould not be included; and the ſurety would 
gain, what the creditor loſt. It is exactly this difference, that 
is directed to be made up to him out of the dividend which 
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would otherwiſe be coming to the ſurety. The ſurety being | 


equally liable with the bankrupt himſelf, ought certainly to 


derive no advantage from the principal creditor's proving the 
debt againſt the latter, without firſt making up to him the loſs 


which he would otherwiſe ſuſtain by having made that very 


proof without which the ſurety could have had no dividend at 
al, 


to 
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to ſtand in the place of the creditors ſo paid, and 


Se. III. to receive dividends thereon with the other cre. 
IEP. ST. -- 


7. Reduction of proofs. 


It ſometimes happens, after a creditor has made 
his proof, that either from a diſcloſure of facts, 
not before known or underſtood, it appears it 
ought not to have been admitted; or at leaſt not 
to the extent; or that, from a change of circum- 
ſtances, the ſtate of the debt proved is materially 
altered: and in ſuch caſes, it becomes neceſſary 
either to expunge it altogether, or to make ſome 
reduction of the proof. 

Thus if any bills proved, and excepted as ſecu- 
rities, by a creditor who diſcounted them to the 
bankrupt, or took them as a ſecurity for a general 


balance (37), are afterwargs paid in full or in any 


$ Hankey and Vernon, 3 Bro. 313. 


Mm 


(57) I have ſtated this rule, upon the authority of caſes 


cited by Mr. Cooke, who adds alſo the caſe of bills taken as 


a ſecurity for a debt exceeding their amount. It ſeems to me, 
if the relative amounts of the ſecurity and debt were material, 
that it ought rather to be where the debt is leſs than their 
amount ; and I obſerve the caſe ſtated (exp. Wallace) corre- 
ſponds in fa& with the poſition thus altered, the amount of 
the /ecurities exceeding the delt. I am not aware of any ob- 
jection to its being a general rule, that if any creditor is fully 
paid or ſatisfied, any of the ſecurities on which he has proved, 
that the amount of the ſecurities ought to be deducted from the 


| proof. 


way 
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be deducted from the proof, and the future divi- "Sect. ill. 


dends paid only on the reſidue of the debt *. 
So it the holder of a bill compound with the 


prior names upon it, without the previous aſſent of 


the aſſignees of the ſubſequent parties, the latter 
are diſcharged; and if he takes ſuch cc:npoſition 
after having proved under the commiſſion againſt 
the latter, the amount of the bill muſt Os deducted 
from the Proof. x 


8. Claims. 


As a creditor who has a juſt demand upon the 
bankrupt eſtate, may be unable to attend for the 
purpole of ſwearing to his debt before a dividend 
is declared; or though he does attend, yet may 
be unable to aſcertain the exact amount of his 
debt, as where it ariſes upon the balance of ac- 
counts which have never been liquidated u; or 
though the amount is ſufficiently aſcertained, and he 
is ready to ſwear to it, yet the commiſſioners enter- 
tain a reaſonable doubt whether he ought in point 


of law to be admitted to prove, or think the cir- 


cumſtances of the debt require a further inveſti- 


gation : in theſe and other ſimilar caſes eaſy to be 


imagined, as it might be a great injuſtice abſolutely 
to exclude ſuch a creditor, when poſſibly he may 
afterwards be enabled completely to eſtabliſh his 


* Exp. Smith, Exp. Bloxham, t Exp. Smith, 3 Bro. 1. Exp. 
and Exp. Wallace, Co. B. L. Smith and others, Co. B. L. 170. 


155, 156. u Wall. 271. | 
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2805 If. debt, they ought and do commonly allow him to 


enter a claim, by which he has the advantage of a 
dividend being reſerved upon his claim in the mean 
time, and of being entitled, as ſoon as his debt is 
aſcertained, and his proof admitted, actually to 
receive ſuch dividend equal with the reſt of the 
creditors, without the trouble and expence of an 
application for that purpoſe to the court of Chan- 
cery. d 

Claims, however, ought not to be admitted on 
light grounds, or where the creditor has not been 
ſuſſiciently diligent in uſing what means were in 
his power for aſcertaining or eſtabliſhing his debt : 
as it is attended with the manifeſt inconvenience 
to the other creditors of locking up a fund unne- 
ceſſarily, which would otherwiſe be immediately 


divided amongſt them. 


CHAP, 


6 


CHAP, IV. 


Of the appointment and choice of Aſſignees, and Mane 
ner of making the Aſſignment. 


NDER the ſtatute of Eliz. the commiſſiohers Book III. 


had a direct and general power of aCting 
themſelves, in the collection and recovery of the 
ellects, and in the diſtribution of them in ſpecific 
portions amongſt the ſeveral creditors; but that 
ſtatute does not ſeem to have been framed with 
the view of enabling them to transfer this power 
to other perſons, as general truſtees tor the benefit 
of all; and it was not probably till after the ſtatute 
of the Iſt of Ja. had expreſsly enabled them to 
aſſign, for the uſe of creditors, all debts due to the 
bankrupt, with the power to ſue and recover in the 
aſſignees own names, that it became uſual in prac- 
tice to make aſſignments of the whole e/tate, in 
truſt for all the creditors. The choice, however, 
of the perſons proper to be. appointed to this 
truſt, ſeems to have been left in the- diſcretion 
of the commiſſioners; till the 5th of Anne directed 
another courſe of proceeding which has ſince been 
tollowed in all the ſucceeding ſtatutes. 


M ey 72, 1 


CHAP.IV. 
— 
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OF TEMPORARY ASSIGNEES, 


. 


SECT. I. 


Of Temporary aſſignees Appointed by the Commiſſioners, 


5 Geo. 2. 730. /. 30. 


As often as the commiſſioners think it neceſſary 
or proper for better preferving and ſecuring the 
bankrupt's eſtate, they may immediately appoint 
one or more aſſignees, either of the ie eſtate or 
of any part of it *; but ſuch temporary (or as he 
is uſually called, provi/zenal) aſſignee may be after- 


wards removed or diſplaced by the creditors, if 


they think fit, at the meeting for the ching of 
aſſignees, and muſt deliver up and aſſign to the 
aſſignees then chofen, all that has come to his 
hands, or that has been aſſigned to him by the 
commiſſioners ; under a conſiderable penalty in 
caſe of neglect or refuſal. 

As, in the ſhort time that uſually elapſes between 
the opening of the commiſſion and the chuſing of 
aſſignees by the creditors, it is ſeldom neceſſary any 
thing ſnould be done in the way of active manage- 
ment, as in ſuing debtors, or ſelling the effects 
(though the words of the ſtatute ſeem to give ſuf- 
ficient authority to aſſign tor ſuch purpoſes) ; tem- 


2 1 Atk. 96, ; 
porary 


- 
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porary aſſignments are now ſeldom made but to #90K 11. 


prevent the effect of an extent at the ſuit of the 


crown; ſuch an extent binding the property, if 

iTued before an actual aſſignment made by the com- 

miſſioners . A proviſional aſſignment in that view, 

is unneceſſary with reſpect to copyhold, this not 
eing liable to an extent . 


d 


BRCT, Its 


Of aſſignces Choſen by the Creditors, 


5 Ges. 2. c. 30. [. 26, 27, 31—38. 


Immediately after declaring a perſon a bankrupt; 
the commiſſioners are to appoint a time and place 
tor the creditors to meet in order to chuſe aſſignees; 
and are directed to aſſign the bankrupt's eſtate and 
efiects to ſuch perſons as ſhall be choſen by the 
major part in value, according to the ſeveral debts 
then proved, of ſuch creditors whoſe debts reſpec- 
tively amount to the ſum of ten pounds or upwards z 
no creditor being permitted to vote in the choice, 
whoſe debt does not amount to that ſum. But the 
ſatutg preſcribes nothing as to the object of their 
choice, which is left wholly | in the diſcretion of 
the creditors. 


d Sce below, Chap. V. Se N. II. < 1 Atk. 96. 
M 2 The 
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GENERAL ASSIGNEES. 


The powers, duties, andreſponſibility of aſſignees, 
depend partly upon poſitive ſtatute, partly upon 
their general character of truſtees. 

Under the flatute, their powers and auen are 
principally thoſe of collecting and getting in all the 
bankrupt's property; inſtituting ſuits for that pur- 
pole, when neceſſary; reducing the whole into 
ready money, and making diſtribution as early as 
poſſible within the times preſcribed ; keeping 
diſtinct books of account of all ſums of money, or 
other effects received, which may be inſpected, at 
all ſeafonable times, by any creditor who has 
proved a debt; and producing and verifying their 


accounts 1. the commiſſioners, when required, 


upon oath. 

The ſtatutes do not require that the aſſignees 
ſhould have the authority of the creditors to con- 
mence ſuits at law; but they expreſsly require that 
no ſuit in equity ſhall be commenced, without the 
conſent of a majority in value of the creditors, 
preſent at a meeting advertiſed for that purpoſe 
in the London gazette ; and they are directed to 
proceed in the ſame manner with reſpect to the 
ſubmitting of differences or diſputes between them 
and other perſons to erbitration (58), and the 
making of comp gſitions with debtors to the eſtate: 


— 


— 


(58) The arbitrators are to be choſen * the ai and 
majority of CiEGItors, 


al 


at 
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at which meetings, if ſome creditors do not attend, BOOK 111. 
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it is their own fault; and the majority preſent have Sect. 11. 


a right to bind the whole *. Creditors are not war- 
ranted by the act of parliament to give aſſignees a 
general authority for bringing ſuits, or ſubmitting 
differences at their diſcretion, but each particular 
caſe muſt be ſpecifically conſidered and authorized e. 
Beſides the occaſions on which it is particularly 
required by the ſtatute, it is alſo very proper in the 
aſſignees to advertize a meeting upon. any other 
extraordinary occaſion that concerns the creditors. 

In their general character of truſtees, they are 
not reſponſible for loſſes happening by neceſſary 
acts; but this does not extend to perſons employed 
by them, but only to the truſtees, the aſſignees 
themſelves. If without neceſſity, they employ an 
agent who deceives them, they are liable to make 
good the loſs, to their ce/tuigue truſts, the cre- 
ditors; as where they employ the clerk of the 
commiſſion (being a perſon of little credit), to pay 
dividends, who miſapplies and embezzles the 
money *, But if in appointing an agent, they 
act conformably to the common uſage and method 
of buſineſs, as in employing a broker to ſell the 
effects for them by auction, they will not be an- 
lwerable though he receives the money, and ſoon 
after becomes inſolvent*: and they may, at all 


Cooper and Pepys, 1 Atk. 5s In re E. of Litchfield, x 
105. Atk. 87. | 

Exp. Whitchurch, ib. 91. b Exp. Belchier, Ambl. 218. 
fi atk. 253. 4 | 
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times in doubtful caſes of this kind, make them. 
{elves ſecure, by taking the directions of the cre. 
ditors themſelves '. | 

One aſſignee is not anſwerable for the neglect of 
another, if he is not privy to the tranſaction in 
queſtion *., They are each ſeparately liable only 
for what they receive; and for their further ſecu. 
rity, the covenant they enter into for performance 
of the truſt, in the aſſignment under the commiſſion, 
is always now made in the disjunCtive '. 

Being conſidered as truſtees, and not like exe- 
cutors who have each a power over the whole eitate, 


1d. Hardwicke doubted ® whether payment of a 


debt to one aſſignee and taking his receipt, would 
be a diſcharge to a debtor ; but it has been lately 
held by a great authority, that a bond fide payment 
to one will be good“; but not where the other 
expreſsly diflents, for this would put it in the power 
of any one aſſignee, by compounding debts or 
otherwiſe, to diſſipate and ruin the eſtate . 

Aſſignees, if they act improperly, are not only 
liable at law to the creditors for a breach of truſt? 
but they may alſo be removed on account of cor. 
ruption or miſbehaviour ?, or for want of ſufficient 
ſubſtance or credit *, as particularly in the caſe of 
becoming bankrupt *. 


bid. o Briſtow and Eaſtman, ibid. 
* 1 Atk. 88. | 174- 

I Ibid. 90. P 1 Atk. 253. 

m Cann and Read, 3 A“. 935. JI. id. 92. 7 Vin. 76. pl. 3. 

n Smith and * El. r 1 Atk. 92. 


N. P. 114. | Exp. Newton, ibid. 97. 
i 


I 


GENERAL ASSIGNPES. 


It is not a ſufficient ground for removing al- 
ſignees choſen at the uſual time, that ſome of the 
principal creditors living remote from London, or 
being beyond ſea, could not ſend letters of attorney 
in time to vote in the choice; nor even for pg. 
poring the choice for a length of time, when it 
may be expedient immediately to take care of the 
bankrupt's eſtate and effects u (59). 

Whenever it is neceſſary to have new aſſignees, 
the lord chancellor is empowered by the ſtatute, 
upon petition of any creditors, to make ſuch order 
therein as he thinks proper (60). 

If an aſſignee dies before accounting for what 
he has received, and leaving no perſonal aſſets, the 
commiſſioners may come upon his real eſtate, as 
ſpecialty creditors; for the counterpart of rhe 
aſſignment executed to them by the aſlignees, 
being under hand and ſeal, makes it in the nature 
of a ſpecialty debt * (61). | 


t Exp. Gregnier, ibid. 91. x Primroſe and Bromley, 1 
u bid. Atk. 89. 


3 — 


(59) The time appointed for the choice of aſſignees, in town 
commiſſions, is uſually a fortnight from the advertiſement of the 
commiſſion in the gazette, 


(60) By general order of Ld. Loughborough, in the caſes of 
death or bankruptcy of aſſignees, the commiſſioners are autho- 
ed, upon application to them by one or more of the creditors 
eatitled to vote in the chuſing of aſſignees, to appoint a meeting 
tor proceeding to a new choice. 


(61) See further upon this ſubje& of the powers and duties 


at alliguces, under the ſubſequent titles of Preccedings at law, 


Divigends, &c. 
WY: SECT. 
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of uſes. But commiſſioners of bankrupt, have 
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SECT. III. 


Of the Form of the aſſignment, generally; and cir. 
cumſtances ſubſidiary to carrying it into ect in par- 


ticular caſes. 


13 Ex. . . 2, ti. 
21. 78. c. 19. /. 12. 

5 Geo. 2. c. 30. / 31, 42. 
36 Geo. 3. c. 90. 


None of the ſtatutes preſcribes any ſpecific mode 
of conveyance ; but as thoſe of Eliz. and Ja. direct 
it to be by deed indented and #nrolled, the convey- 
ance of real eſtate is uſually made by bargain and 
ſale, as the leaſt expenſive. 

In the former itatute no time is limited for inrolling 
the deed ; but no eſtare paſtes to the bargainee, and 
he can make no grant over, or demiſe, till inrolment; 
for this is different from the caſe of a bargain and ſale 
enrolied purſuant to the ſtatute of enrollments ot 
the 27 H. 8. c. 16. That docs not direct that no 
fate ſhall paſs until, but only wnles the deed is 
enrolled. There, the contract is with the party 
that has the te, and the eſtate paſſes by the con- 
tract, upon which the uſe is executed by the ſtatute 


on!j 


* 
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only a powwer, and no efate, and to paſs the ate, BOOK 11. 


the deed muſt be enrolled . 


CHAPIV. 
S:4.F'L 


The conveyance of eftates tail, by the ſtatute of ——* 


Ja, mult be enrolled within i months. 
The perſonal eſtate is aſſigned by deed which 
needs no inrollment ; the words of the act, that 


require inrollment, not extending to it“. 


Copyhold, like other real eſtate, may be aſſigned 
by bargain and ſale; but the ſtatute reſtrains the 
vendee from entering and taking the profits, till he 
has compounded with the lord for his fine; and 
who upon ſuch compoſition, ſhall, at the next 
court, admit him tenant. Though the bargainee 
cannot. enter and take the profits before admittance, 
this is only for the lord's benefit; but the ate is 
out of the copyholder immediately by the bargain 
and fale, and veſts in the bargainee when admitted, 
by relation from the bargain and fale, fo as to 
avoid any intermediate claims*. The general 
alignees, if the commiſſioners convey to them in 
the firſt inſtance, are conſidered' as vendees 
within the ſtatute, and muſt pay the fine to the 
lord, and be admitted before they can enter and 
take the profits; and when they have ſold, muſt 
ſurrender to the purchaſer, upon whoſe admittance 
a new fine muit be paid. To fave this expence, 
the commiflioners may convey to a purchaſer in 


Perry and Bowes, Ventr. Parker and Blecke, Cro. 


3659. 2 Jo. 197. 2 Show. 156. Car. 568. 


Enot and Danbey, 12 Mod. z. b Drury and Mann, 1 Atk. 95 


+ 2 Co. 26. 1 Vent. 360, 


the 
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BOOK II. the firſt inſtance. If the vendee of the commil. 


CHAP. 


Sect. III. ſioners tender a reaſonable fine, and the lord refuſe 


it, the vendee, it is ſaid ®, may enter. 
In the caſe of a ſaleable gfice, the courſe ſeems 
to be, for the aſſignees to agree with 2 purchaſer, 


and after he has been propoſed to, and approved 


of by the perſons having the power of admiſſion, 
then for the bankrupt to ſurrender to them in 
order that the purchaſer may be admitted *, 

With reſpect to et to which the bankrupt 
may be intitled in the public funds; as no other 
method of transfer was available in law, but ſuch 
as was /izned by the parties making them or their 
attorney; it has been enaQed by the 36 Geo. 3. 
c. 90. for relief of perſons equitably and benefi- 
cally intereſted in the ſtocks, that if a bankrupt 
refuſe to transfer ſtock ſtanding in his name in his 
own right, the lord chancellor may, on petition of 
the ailignees, order it to be transferred to, and 
into their names, and the dividends to be paid over 
as the chancellor ſhall direct. 

The general words commonly uſed in the bar- 


gain and fale, whereby the commillioners grant, 


&c. © all the eſtate, right, title, intereſt, property, 
profit, benefit, and <quity of redemption, claim 
and demand whatſoever, &c. in or to the ſame 
premiſes, &c.” are ſufficient to paſs a right of 
bringing a rea! action, as well as every kind of pro- 
t Stone 127. | Exp. Joynes, Co. h. L. 287. 
s xp. Butler, 1Atk. 214. 


perty, 
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perty, though not ſpecifically deſcribed*, The BOOK. ih 
deed is not a particular conveyance of particular sed. 111. 
lands only, but a general conveyance of a the 
real (as the aſſignment is of all the perſonal), pro- 
perty of the bankrupt. The commiſſioners being 
ſtrangers to it, cannot deſcribe every particular 
ſpecies of 1t, and it would be infinitely miſchievous 
if it were to be held that every thing did not paſs 
under the general words that are uſed. 

For real eſtate coming to the bankrupt after the 
alignment, and before his certificate, there muſt 
be a new conveyance '; but a {ſubſequent aſhgn- 
ment is not neceſſary for future per/onal eſtate ; 

| every thing, it is faid s, paſſing by the firſt, and 
every new acquiſition veſting in the aſſignees (61). 

When an aſſignee is removed, he is directed to 
join with the remaining one, in the aſſignment to 
the latter, and the new aſſignee; and when an 
allignee is removed on becoming bankrupt, he to- 


. gether with his own aſſignees, are directed in like 
manner to jotn in the new athgnment *. 

. Even after aſſignments, in truſt for all the cre- 
L ditors, came into ule, they appear to have been 
k ſpecific as to the ſubject of the aſſignment, and 
n confined to ſuch effects as were ſet forth in a ſche- 
5 Smith and Coffin, 2 H. Bl. n Exp. Newton, ibid. 97. and 
f fr Atk. 253. ſee Ld. Loughborough's order, 
WH wia. i Good. 232. 245. 


(61) See below, Chap, V. Sect. IL. 
Y, | dule 
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S. dule which was annexed to the deed. They are 
Sec. III. now conceived in the moſt comprehenſive terms 
poſſible, including every thing that the bank. 
rupt was entitled to at the time he became bank- 
rupt, or at any time fince ; and the ſchedule is by 
the 5 Geo. 2. (to ſave expence), directed to be 


omitted in future. 


CHAP. 


C WS 


CHAP. V. 
Of the Efedt of the aſſignment. 


SECT. I. 


Conſidered in reſpect of the different Kinds of property 
that may be aſſigned, and of the Nature and Extent 
of the Intereſt that ve/ts in the afſignees. 


I. Of the different Kinds of property that may be 
a» gned. 


„ fe 4. . 1. 
13 Elia. c. 7. þo 2. 11. 
1 „ 1. 
21 Ja. c. 19. / 12, 13. 
5 Geo. 2. J. 1. 


1 object of the ſtatutes here referred to, dos It, 
undoubtedly is to place at the diſpoſal of the Sect. I. 
commiſſioners, for the benefit of the creditors, every 
ſort of property, real or perſonal, that the bankrupt 
himſelf is entitled to, of a valuable nature, and 
capable of being applied towards the payment and 


fſatis/afion of debis*. So that, although the 


* 3 P. W. 252.257. 10 Mod. 245» 


recital 
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recital contained in them, embraces ſuch a number 
of particulars, as might ſeem to lead to a great 
diverſity of topics; it is at the ſame time ſo com- 
prehenſive, and manifeſts ſo plainly the general 
object and intention of the legiſlature, as leaves 
little room for queſtion, and makes it eaſy to bring 


the whole ſubject within a very moderate and even 


narrow compals. Lo enumerate ſpecifically all the 
different ſubjects of property, and intereſts in it, 


that are particularized in' the books, as capable of 


being aſſigned, but upon which no queſtion has 
been made, would only be to repeat the ſtatutes 
themſelves in which almoſt every poſſible kind of 


legal property or equitable interelt, . whether in 


poſſeſſion or expectancy, is included, either by ex- 
preſs words or by neceſſary implication. Thus 
title, therefore, ſhall be confined to ſuch caſes only, 
as, having given riſe to diſcuſhon, have afforded oc- 
caſion of laying down the general principle of con- 
ſtruction of theſe ſtatutes, or which afford ſome 
cround of exception or limitation of its extent : 
and theſe relate principally to things in action, 
contingent intereſts or pgſlibililies, things in their 
nature not ſaleable, property under re/traints of 
alienation, property in eint tenancy, property of the 
<wife, property in truſt, and laſtly, - to property 


ſituate in other countries. 


T7551 235 


1191. | 1 Cha. ca, 71. 
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Things in action. 


Of gebts, which every where conſtitute ſo large 
a part of a trader's effects, and which therefore 
could not fail to be one of the principal ſubjects of 
property in the view of the legiſlature, the aſſign- 
ment 1s provided tor, by an expreſs and very ſpecial 
clauſe in the ſtatutes, : 

But there are ſome other things in aCtion, not ſo 
ſpecifically and diſtinctly mentioned, which appear, 
by ſome old determinations, to have been formerly 
conſidered as not capable of being aſſigned. Accord- 
ingly, where a father, having upon the marriage of his 
lon, ſettled lands upon himſelf for life, with remain- 
der for life to the ſon, covenanted during his life to 
pay his ſon an annuity, and the ſon became bankrupt, 
it was held i, upon a bill filed by the aſſignee, to have 
the agreement performed, and to compel payment of 
the annuity, that an aſſignee was not entitled to 
have the performance of an agreement made with 
the bankrupt : and the court is ſaid to have relied 
upon a former determination“, where it was ſaid 
to have been in like manner held, that the aſſignees 
of a bankrupt leflee were not entitled to the benefit 
of a covenant for the renewal of a leaſe. 

No reaſon, however, for the determination appears 
in the report of either of the caſes, and the caſe ſaid to 
have been relied upon is expreſsly contradicted by 


| Moiſes and Little, 2 Vern. m Drake and M. of Exetcr, 


another 


175 


BOOK III. 
CHAP. V. 
Sect. I. 


ung 


en 


„„ eee 


e r . 


* 


M71 4 


of £4 oo ar RY 2, r 4 $0 pt a SCE ET. A 8 2 * * 
8 4 A ” b „ Bn df WY Ix FF ws $* ©. 


176 


KINDS OF PROPERTY ASSIGNABLE; 


BOOK 10. another report of it”; and has very recently been 


CHAP. 
Sedt. I. 


conſidered- as contrary to the plain intention of 
the ſtatutes ?, which meant to pals to the aflignees 
all rights of action, real as well as perſonal, along 
with every yo of right, of which by any poſſi. 


bility, profit cou!d be made. For though. rights of 


action are not aſſignable at common law, and the 
ſtatutes uſe the expreiton «<< ſuch right, &c. as the 
bankrupt may lawtuily depart withal;'“ yet the 


policy of the bankrupt law requires that they ſhould 


be transferred, as much as any other ſpecies of pro- 
perty : and it appearing upon all the ſtatutes taken 
together, that the plain intention of the legiflature 
was, that every beneficial intereſt the bankrupt had, 
ſhould be dilpoled of for the benefit of his credi. 
tors; this conitruQion is not to be confined by 
the expreſſion alluded to in particular ſtatutes, any 
more than, becauſe the words bargain and ſale are 
uſed in the ſtatute of H. 8., though omitted in that 
of Eliz , that therefore nothing ſhould paſs but 
what the bankrupt could convey by bargain and 
ſale (62). 


n 2 Freem. 183. o Smith and Colin, 2 H. Bi. 444. 


St ———_— * — 


— 


— — 


(52) That choſ:s in action are within the deſcription of goods 
end chattels ; aud that this defer iption, under the bar. krapt laws, 
takes in all kind of perſonal property of the bankrupt, whether 
in poſſeſſion or action; and that though things in action would 
not paſs under ſuch defcription in a common grant or aſſigu- 
ment, or bargain and ſale, yet that in an act of pailiament which 
can paſs any thint, they are always included; ſee Ryall ang 
Rulle, 1. Vet. 371. 

1 At 
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caſes of beneficial agreements with the bankrupt, 
there may be many modifications of this general 
right of the aſſignees, or at leaſt of the relief to 
which they may be entitled; as where a contract 
has been entered into upon conſiderations per/onal 
to the bankrupt individually ; or where at the time 
of the bankruptcy, the conſideration 1s executory 
and depending upon matters of future pertorm- 
ance p. | 
A right of action for money loſt by the bank- 
rupt at play, paſſes to his aſſignees . The debt 
does not attach by the commencement of an action 
for it, but attaches in the loſer the moment the 
loſs is paid; and the money loſt and paid is part of 
his property, which has wrongfully paſſed to the 
inner, and for which, therefore, the aſſignees of 
e Wile former, have a right to ſue. 
at But a right faction for /lander, is not aſſign- 
ut Mable; on account, as it is ſaid”, of its uncertainty: 
but another reaſon may be added, namely, that it 
does not ariſe out of a ſubject of property, but is 
paly a right to a ſatisfaction for a mere per/onal 
jury, which in its own nature cannot paſs to a 
epreſentative (63). 


See Brooke and Hewitt, 308. 2 Vez. J. 544- 
Vez. J. 253. r Benſon and Flower, W. Jo. 
Pate and Brandon, 2 H. Bl. 21 5. 


8 r — 


(63) In the caſe cited, it is ſaid that if judgement is before 
e vankruptey, it may be aſſigned, becauſe it is then reduced 
At accrtainty. But then alſo it becomes a poſitive pecuniary debt. 
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bility was not afhgnable by commiſſioners *, but 


intereſt paſſed to the aſſignees; not only becauſe 


the bankrupt may lawfully depart withall, and the 


ſeent as heir at law, after he had obtained his cer: 
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Contingent intereſts, or Poſſibilities. 
It was at one time held generally, that a po/j. 


this has been fince over-ruled*; and, where a de. 
vile was to ſuch of the children of the deviſor' 
daughter as ſhould be living at her death, and ſhe 
had iſſue a fon who became bankrupt, and ob. 
tained his certificate, after which the mother died, 
it was held to be perfectly clear that this contingent 


commiſſioners are empowered to aſſign every thing 


bankrupt might have releaſed this in the mother'; 
life-time, for a releaſe or aſſignment of a poſſibility 
will be ſupported in equity; but becauſe po/zbilitin 
are expreſsly mentioned in the latter ſtatutes (63), and 
the 21 of Ja. directs that the ſtatutes ſhall be 
largely and beneficially conſtrued for the relief cl 
creditors; and allo becauſe the ſtatutes for dil- 
charging bankrupts on certificates never intendel 
to entitle the bankrupt to any eſtate by virtue d 
any claim ſubſiſting anterior to the bankruptcy. 

But where an eſtate came to a bankrupt by d. 


* Jacobſon and Wrlams, 1 P. W. 132. 2 Atk. 420. andf: 
P. W. 382. Robinſon and Taylor, 2 br. 


t Higden and Williamſon, 3 589. 


_ I" * 
— 


— 


A 


(63) The ozly ſtatute which mentions a poſſibility, as an intercl 
in the bankrupt, is the 5 G. 2. c. 30. ſ. 1. which requires him! 
di fender every thing whereby he or any of his amy hath or m 
L2ve or expect any profit, pollibility of profit, Kc. 


4 | tilicate 


KINDS OF PROPERTY ASSIGNABLE. 


179 


tiſicate; it was held* that this was not ſuch a poſſibility 3 22 * * 


as ſhould go to the aſſignees; that there muſt be a 
perſona dgſignata; and that the poſſibility muſt be ſuch 
as might be aſſigned or releaſed, and could be diſ- 
cloſed upon the bankrupt's laſt examination under 
the 5 Geo. 2 

A poſſibility coupled with an intere/?, which may 
be the ſubject of releaſe or aſſignment, is clearly 
diſtinguiſhable from a hare paſſibility, ſuch as the 
hope of ſucceſſion in an heir to the ance/tor, which 
is not a ſubject of diſpoſition ; for if the heir were 
to diſpoſe of this in the life-time of the anceſtor, and 
the inheritance ſhould afterwards devolve upon 
him, ſuch a diſpoſition would be void*. 


Things not Saleable. 


The commiſſioners may diſpoſe of an advowſon, 


at the time of the ſale of the advowſon, the church 
is void, the bankrupt himſelf, and not the vendee 
under the commiſſion, ſhall preſent ?. 

Nor an offrce that concerns the adminiſtration 
of juſtice, within the 5 and 6 Edw. 6.; as the 
office of a ferjeant at mace in the city of London *, 
whoſe duty is to execute writs and proceſſes di- 
rected to the ſheriff. 

Or that of a feorn clerk of the ſix clerks office *. 

But the office of under marſhall of the city of 
Lindon may be fold®*, it not being within the 


* Moth and Frome, Amb. 394. 2 Lowfic!d's ca. 1 Atk. 212. 
* Jones and Roe, 3 T. R. 38. a Briſtow's ca. ibid. 


N 2 5 and 


but cannot ſell the void turn of a church; and if 


7 Good. 116. Burn. Eccl. Kur. d Exp. Butler, ib. 2 10. Ambl. 73. 
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5 and 6 Edw. 6. but concerning only the police of 
the city, and there being ſeveral inſtances of aQs 
of common council for the ſale of it. / 

One of the gentlemen penſioners having become 
bankrupt, the court directed his place to be ſold- 

But the place of a Few broker, which is a de. 
{cription of perſons who conſiſt of a limited num. 
ber, and are merely /icen/ed by the court of alder. 
men, is not ſaleable“: this being no gffice at all; 
which is very different from the caſe of the under 
marſhall, which is a known office, and uſually fold 
by the city upon a vacancy. 

With reſpect to the ha/f-pay of an officer in the 
army, it has been decided *(64) that he is not 
bound to diſcover or ſurrender it upon his laſt 
examination; and though the caſe here cited is 
the only one that appears to have occurred in 
bankruptcy, the authority is completely eſtabliſhed 
by ſome recent determinations, in which it has i ,, 
been held that an officer cannot himſelf affign either It. 
his full“, or his ha/f-pay *; and this, upon the prin a 


ciples of public policy (65). bs 
| In 
Exp. Joy nes, Co. B. L. 287. s Flarty and Odlum, 3 T. R : 
4 Exp. Lyons, Ambl. 89. 68 1. Lidderdale and D. Mon- 
e Cathcart and Bla kwood, in troſe, 4 T. R. 248. Stone and — 
tne Ho. of Lords, 1765. Lidderdale, 2 Anſtr. 533. 


f Barwick and Read, 1 H. Bl. 627. 


TR — RO 
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(64) In this caſe, the bankrupt was on the eſtabliſhment d 
halCpay, having held a commiſſion under government, as 4rc5 and | 
an hoſyital on a military expedition. 

(55) Another ground of objection thrown cut, was the ui 
certainty and contingency of the fund. The objection, bos 

eve: 


Fw 
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In one of the caſes cited, however“, Mr. Juſtice 
Buller ſeemed to think that an officer might aſſign 
the arrears of his pay actually due; yet the prin- 
ciple of public policy might be conſidered as ap- 
plying equally to this caſe; and in Cathcart and 
Blackwood, it was principally, if not only the 

arrears, that ſeem to have been in queſtion. 


Property under Reſtraints of Alienation. 


The a//ignment by commiſſioners, of a leaſe in 
which was a proviſa that the leſee, his executors 
or adminiſtrators, ſhould not gn without conſent 
of the leſſor, with a power to the leſſor of re-entry, 
and that the leaſe in ſuch caſe ſhould be void, was 
1 bel © to be no breach of the proviſo; becauſe done 
in by the authority of a fatute, which ſuperſedes any 
ed private agreement between the parties inconſiſtent 
"as WM with it; and ſuch a proviſo ought not to be allowed 
net Wl to defeat the ſtatutes made in favour of creditors, 


rut. and to deprive them of the advantage of a beneficial 


leaſe. 
In 
T. NR * fiarty and Odlum. i Goring and Warner, 7 Vin. 
Mon- 85. 
le ud — — — a 
| erer, from conſiderations of public policy, ſeems the moſt ſatis- 
nsr. In Schelinger and Blackerby, (t Vez. 347.) in which 


1ent 0 Ld, Hardwicke held, that the office of taking care of the palace 
diredugand houſe of lords, was liable to creditors ; he held a fee, paid 
| by warrant from the crown, to be a part of it, though only a 
the uioÞuntary allowance of the crown, and might be varied. 

hov 


N 3 Proviſoes 
eve: 
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Proviſces of this kind have always been narrowly 
looked into by the courts *, and are generally con. 
ſidered as a reſtraint only agaiaſt an aſſignment by 
the ad of the party, and not againſt, as in caſes 
of bankruptcy, an aſſignment in lat '. 

But it has been determined that a leaſe of a farm 
for 21 years with a provi/o that the landlord might 
re-enter, if the leſſee, his executors or adminiſtra. 
tors, ſhould commit any act of bankruptcy whereor 
@ commiſſion ſhould iſſue, and he ſhould be found a banks 
ru/t,.could not be aſſigned *; this being, it was 
ſaid, merely a ſtipulation againſt the act of the leſſee 
himſelf, which it was competent for the leſſor to 
make ; and which was neither unreaſonable between 
landlord and tenant; nor againſt any expreſs law 
or decided caſe; nor contrary to public policy in 

reſpec of ſuch a poſſeſſion enabling a tenant to hold 
out falſe colours to the world, which is an objection 


that does not apply to the caſe of land, in which 


creditors need not rely on the bare poſſeſſion, but 
may reſort to the title itſelf by which it is held. 
And an annuity given by will for life, under a 
ſtrict direction to pay it into the annuitant's ow! 
bands only, and upon his own receipt, and that it 
the ſame ſhould be alienated, it ſhould immediately 
thereupon ceaſe and determine, was held“ to have 
ceaſed and determined by the bankruptcy of the 


* Cruſoe and Bugby, 3 Wilf. Roe and Galliers, 2 T. 
237. : 133. 

| Philpot and Hoare, Ambl, a Dom:net and Bedford, 67 
439, R. 684. 3 Vez. J. 149- 


annuitant, 
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annuitant, and the bargain and ſale to the aſſignees DOT 1d; 


under the commiſſion (66). 
| Property in Joint tenancy. 
There is no doubt, generally, that a bankrupt's 


and there ſeems to be as little, as to a queſtion that 
has been mooted*, namely, whether if a joint- 
tenant becomes bankrupt and dies, his part ſhall 

o Billingh. 117. Good. $9. | 


——_ 


(66) This was an intereſt which accrued to the bankrupt 


could no more be paid after an aſſignment, than an annuity for 
life could aftor his death: the property ceaſing to accrue after 
the bankruptcy in the one caſe, as after the death in the other, 
But the operation of the proviſo in Roe and Galliers was to diveſt 
in a property already veſted and ſettled in another perſon ; the 
yd landlord's right of re-entry being expreſsly ſtipulated to ariſe, 
not upon the act of bankruptcy merely, but upon an act of 


wm bankruptcy <vhereon a commiſſion ſhould i , and the tenaut 
ich ſhould be found a bankrupt. 
but 


In the caſes of marriage proviſions, where a huſband gives a 
. bond for a ſum of money payable immediately on committing 
er ana of bankruptcy ; as the debt, it is held, does not ariſe by, 
aun but after the bankruptcy, the obligee, therefore, is not allowed 
to claim againſt the bankrupt's eſtate. And this conſtruction 
is adopted not only againſt a very favoured claſs of creditors, 
ately namely a wife and children; but in a caſe too where the contin- 
have gency being the 4d of bankruptcy itſelf, ſome ſubtlety of diſtine- 
f the tion between the right accruing after, and not z or upon the 
bankruptcy, was required, in order to attain ſo unfavourable a 
conſtruction. In the proviſo in Roe and Galliers, there ſeems to 
be no room for any difficulty of that kind. But fee Lockyer 
and Savage, Str. 947. 


N 4 be 


moiety of an eſtate in joint-tenancy may be ſold; 


bim/elf, only from time to time; and by the terms of the grant, 
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owner; and the legiſlature is ſuppoſed to have had 


KINDS OF PROPERTY ASSIGNABLE. 


be fold ; which ſeems to have been properly ſolved 
in the affirmative, becauſe the ſtatutes paſs every 
thing that the bankrupt could himſelf have diſpoſed 
of at the time of his bankruptcy, and the 1 Ja, 
authorizes the commiſſioners to proceed in the 
ſame manner after bis death, with reſpect to his 
lands and goods, &c. as they might have done 
under any of the ſtatutes during his life. 


Property of the Wife and Truſt property, 


Are for the moſt part ſo cloſely connected with 
the ſubject of the next head of this ſection, namely 
the Nature and Extent of the Intereſt that veſts in 
aſſignees, that I think it better to bring the whole 
under one view by referring them to that place. 


Property Situate in Other countries. 


The aſſignment paſſes the bankrupt's perſonal 
eſtate, though out of the territory of England; 
whether in countries dependent on the crown ot 
Great Britain, as Scotland, Ireland, or the colo- 
nies; or independent on it, as America”; and 
this, upon the general principle that perſonal 
eſtate has no locality, but is every where ſubject 
to the ſame law which governs the perſon of the 


ſuch property in contemplation, in ufing the 


p See below, Sect. II. the caſes, and Good. 114. Com. Dig 
on the {ubj.& of Attachments ; 519. 
word 


Un 
the 


pro 


T 


Upon 


op. 
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words money, goods, &c. whereſcever found or 28 


Sect. I. 


With reſpect to real eſtate, it ſeems equally = 


within the pirit of the law, and the general 
words of the ſtatutes ſeem ſufficiently large to 
comprehend it. But as to the manner in which 
aſſignees are to come at property of this kind, not 
only out of the reach of the juriſdiction of our 
courts, but ſubject to ſuch poſitive inſtitutions and 
local uſages as every where govern both the enjoy- 
ment and tranſmiſſion of it, I am not aware of any 
authority. 'The bankrupt ſeems clearly bound to 
diſcloſe it upon his examination; and in a caſe? 
where a queſtion aroſe upon the validity of a 
certificate, againſt which, it was alleged that the 
bankrupt had concealed, amongſt other things, 
ſome real property in Scotland, the only point, it 
appears, which was thought could be made on the 
nal part of the bankrupt, was, that the concealment was, 
d; under the particular circumſtances, not fraudulent, 
of the bankrupt having no beneficial intereſt in the 
ol0- N property in queſtion, 


and 

onalYll. Of the Nature and Extent of the Intereſt thas 
ject veſts in aſſignees. 

the 


had The uniform principle laid down by the courts 
pon this ſubject is, that aſſignees take a bankrupt's 
Froperty in the ſame condition, and ſubject to the 


4 Cathcart and Blackwood, in the II. of Lords, 2765. 
ſame 
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fame burthens, as the bankrupt himſelf had it ; 
that they ſtand in his place, and are bound by all 
acts fairly done by him in relation to his property 
and that this remains ſubjeQ, in their hands, to all 
equitable hens, by which it was affected in the 
hands of the bankrupt himſelf. Wich reſpect to 
the application of this principle to particular caſes, 
I ſhall conſider it firſt with reſpe& to property 
which the bankrupt has originally in his own 
right, and next with reſpect to that which he has 
in the right of others. Under the former, I ſhall 
conſider it firſt generally in caſes which are either 
too various, or too inconſiderable, to admit or to 
require further ſub-divifion ; next in caſes of ſet. 
off, and laſtly in certain cafes of lien. Under that 
of property in the right of others, I ſhall conſider 
the intereſt of the aſſignees, firſt in what the bank. 
rupt takes as huſband, next as truſtee generally, 
thirdly as executor er adminiſtrator, and laſtly as 
factor. 


J. Vith reſpect to property which the bankrupt 
has originally in his own right. 


1. Generally. 


If a trader prrchaſe land, and part of the ur- 
chaſe money is wnpaid at the time of his bank- 
ruptcy, as there is a natural equity that the land 
ſhould ſtand charged with ſo much as is unpaid, 
his ig nec cannot compel the vendor to come 

in 
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in like other creditors, under the commiſſion, but Book IIt. 


the land remains ſubject to the ſame lien in their 
hands“. 

Or if he had articled to ſell, the aſſignees ſtand- 
ing in his place cannot compel the purchaſer to 
pay the remainder of the purchaſe money, unleſs 
upon their conveying a title in the ſame manner 
as the bankrupt had articled to do *. 

In the caſe of conveyances made, or deeds de- 
poſited to have a conveyance made afterwards, 


CHAP. V. 


SeQ. I. 


—ů ͤ —Gãhũl 


equity will, again/# the aſſignees, ſupply a defect in 


the conveyance, or give ſuch relief according to 
the intention of the parties, as it would againſt the 
bankrupt himſelf. As in the caſe of the want of 
a preſentment of a ſurrender of copyhold, after 
the time limited by the cuſtom of the manor, and 
after the bankrupt's death*; or that of a leaſe 
depoſited or pledged, for the purpoſe of an aſſign- 
ment to the party, either as a purchaſer or a 
tenant * (£7). 

In one caſe at law it was held *, that the aſſignees 
of a bankrupt tenant in tail, who, after making a 
mortgage for years, became bankrupt, and died, 
without ſuffering a recovery, ſhould hold the eſtate 


r Chapman and Tanner, 1 u Ruſflell and Ruſſell, x Bro. 
Vern. 267, 209. 

Orlebar and D. of Kent, 1 x Beck and Welſh, 1 Wilſ. 
P. W. 737. 276. 

t Taylor and Wheeler, 2 
Vern. 564. 


_—— 
8 — 
— 


(67) See further, title Haſband, below. 
free 


— 
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FOOK = * of the mortgage; for that the ſtatute of Ja., 
CHAP 

Sect. J. which empowers the commiſſioners to diſpoſe of 
eſtates tail, was made for the benefit of the general 
creditors, and not of any particular one who relied 
upon the title he had accepted; that the mort- 
gagee's title was at an end by.the death of the 
tenant in tail ; and that the ſtatute never intended 
to put prior incumbrancers on an eſtate tail in a 
better caſe than they would have been if the 
ſtatute had never been made. 

This, however, appears to be contrary to what 
ſhould otherwiſe ſeem to be the plain meaning of the 
ſtatute, namely that by the bargain and ſale under the 
ſtatute, the a/Agnees ſhould take the ſame eſtate the 
bankrupt himſelf would have done, if he had ſuffered 
2 recovery, but no more. And at leaſt where there 
is a ſpecific covenant for further aſſurance, it has 
fince been repeatedly held”, that the eſtate is 
bound by it in the hands of the aſſignees, and they 
have been decreed to redeem the mortgagee. 

If the bankrupt mortgage ſeveral! eſtates for 
feveral ſums, and one of them proves deficient, 
and the other more than ſuflicient, the mortgagee 
will be entitled againſt the aſſignees, if they would 
redeem one, to make them redeem both * (68). 


A bank- 
Edwards and Applebee, 2 2 Pope and Onſlow, 2 Ver". : 
Pro. 652. Towle and Rand, ib. 286. 
rye and Daubuz, 3 Bro. 95. 3 t 
- (68) That the aſſignees would in ſuch a caſe be ſubject to , 


the lame £qu! ty as the mor tgageor, ſeems without doubt; but 48 
10 


* 
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A bankrupt being indebted to the crown as de- ROOK III. 


puty poſt-maſter, and upon an extent being iſſued, 
having promiſed to pay alſo a debt to the crown due 
from his father who had been in the ſame office; an 
application by the aſſignees to have the extent diſ- 
charged upon paymentof the bankrupt's own debt, 
was refuſed, unleſs they paid both *. 

Although a cho/e in actlon cannot ſtrictly be 
aſſigned at law, yet if a bankrupt before his bank- 
ruptcy, for a valuable confideration and without 
fraud, aſſign to a creditor, a debt due to the bank- 
rupt himſelf; ſuch an aſſignment, whether of a 
ſimple contract debt, as by a draught upon a par- 
ticular fund *, or of a debt by ſpecialty, as by aſſign- 
ment of a bond, will be ſupported again? the 
afſignees under the commiſſion, either in a court of 


CHAP. V. 
SeR. I. 


— aa — 


equity or of law. And even without a regular or 


complete aſſignment in point of form, as where it 
15 without indorſement, in the caſes of a bill of ex- 
change, or of bills of lading and policies of inſurance; 
yet if the reſpeQive inſtruments or writings, which 
are the documents of the right to the property, are 


delivered before the bankruptcy, the property being 


in a ſituation or of a kind not to admit of a ſpecific 


a King end Lacy, Bunb. 337. Peters and Sozm, 2 Vern, 


b Row and Dawſon, x Vez. 428. Winch and Kecley, 1 T. 


331. R. 619. 


* n —— 


to the rule itſelf as between mortgageor and mortgagee, fee 
exp. King, 1 Atk. 300. 


delivery, 


190 


BOOK III. delivery, as a ſhip at ſea or a choſe in action, the 


CHAP. V 


Sect. I. 


ASSIGNEES INTEREST GENERALLY. 


creditor will have an equitable lien upon it, which 
will be equally available againſt the aſſignees . 

Aſſignees cannot, any more than the bankrupt 
himſelf could, hold property obtained by his fraud 
or crime; and therefore have been held liable to 
reſtore money received by them upon bills which 
he had got in return for one, of which he knew 
the acceptance to be a forgery *. 

And where a trader before his bankruptcy, 
having obtained a promiſſory note for goods fold, 
delivered it without indorſement to a creditor, and 
took a receipt for it; his aſſignees, who, after the 
death of the drawer of the note, applied ro the 
executor, and received the money, were held to 
be, as the bankrupt himſelf would have been under 
the ſame circumſtances, truſtees for the creditor, 
with reſpell to the money they had received, and 
were ordered to pay it over. 

Aſſignees are barred by the /Jatute of limitations 
from the ſame time the bankrupt himſelf would 
be, and not from the time only of the aſſignment, 

It the bankrupt has a leaſe; though the fern 


_ Paſſes by the aſſignment, the aſſignees will not be 


liable for rent accruing after the bankruptcy, if 


f Brown and Heathcote, x i Ahbrook and Manby, 
A k. 160. Lempiiere and Paſ- Conb. 70. Grey and Mendez, 
ley, 2 T. R. 485. Str. 556. 8 Mod. 171. South 8. 

Harriſon and Walker, Peaks Co. and Wymondſell, 3 P. W. 
N. P. 121. | 142. 


Exp. Byas, 1 Atk. 124. 
they 
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they do not take pg n Kk. Nor if they enter Boo tit. 
and poſſeſs, will they be perſonally liable in an "RAVE" * 
action for uſe and occupation, for the bankrupt's ——» 
occupation before the bankruptcy, without proving 
their ſpecial inſtance, and requelt for the bankrupt 
to occupy l. They having no relation to him but 
as his aſſignees, and this not commencing till the 
cloſe of his occupation, ſuch relation alone cannot 
have the effect of making them perſonally liable 
for his occupation before his bankruptcy. If the 
leſſor can at all in this form of action recover 
againſt one for uſe and occupation by another, it 
muſt be upon the ground of that occupation having 
been permitted at his requeſt, and that requeſt mult 
be proved. | 
Laſtly, although aſſignees ſucceed to all the bank- 
rupt's beneficial rights of property, and take it ſubject 
to all the ſame legal and equitable charges, yet it 
muſt be extremely obvious that repreſenting cre- 
ditors, they may in many caſes take even a better 
richt than the bankrupt himſelf, as againſt third 
perſons; and may impeach tranſa ions which the 
bankrupt could not have impeached *.“ Of this 
e the reader will find in the former as well as in this 
if ſection, and particularly in the next, almoſt con- 
{tant examples. 


ety © Bourdillon and Dalton, m 2 Atk. 562. Martin and 

g Eſp. N. P. 233. Peake 238. Pewtreſs, Burr. 2477. 2 Vez. 

W. ! Naiſh and Tatlock, 2 H. Bl. J. 255. | 
319- | 


*. 


2. In 
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2. In caſes of Set-, or Compenſation. 


2 Ged. 2. c. 22. 
5 Geo. 2. c. 30. /. 28. 
8 Geo. 2. c. 24. 


Where tranſactions between parties neceſſarily 
conſtitute an account of debtor and creditor, com- 
poſed of mutual receipts and payments, made by 
each reſpectively in the courſe of their dealings, it 
would obviouſly be contrary to reaſon, as well as 
the intention of the parties, to conſider any thing 
but the balance upon taking the account, to be 


the real debt betwixt them, or which either ſhould. 


recover againſt the other. Accordingly in caſes 
of account merely, and where the parties reſorted 
to an action of account, or a bill for an account 
in equity ; upon the judgment or decree to account, 
both parties were equally actors in the ſuit, and 
nothing could be recovered but the balance on one 
fide or the other : and this is faid even to have 
been the courle allowed in ſuch caſes under com- 
miſſions of bankrupt e, long before parties were 
permitted to avail themſelves of it in other caſes, 
either in equity or at law. 

For where the debts were unconnected, however 
juſt or reaſonable it might be, even in ſuch caſes, 


n Anon, 1 Mod. 215. 


to 
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to allow croſs demands to compenſate or be ſet off Bbox 11t. 
againſt each other, and to admit the ſame with 14 yy 
reſpect to aſſignees, who ſtand in the place of the ——— 
bankrupt, yet the poſitive rules and forms of law 

prevented it, and made it neceſſary for each party 

to ſue and recover ſeparately in ſeparate actions: 

and this manifeſt inconvenience and injuſtice re- 

mained for a long time a reproach to Engliſh juriſ- 

prudence. | 

The firſt remedy that was applied was in caſes of 
bankruptcy ; probably only becauſe the injuftice was 
more glaring in ſuch caſes, where the party, as he 
could not even /ue the affgnees, was obliged to pay 
the whole amount on one fide of the account, and 
only to come in under the commiſſion, for perhaps 
a ſmall dividend upon the other. 

By the 4 & 5 Anne, therefore, it was enacted 
generally, that where mutual credit had been given 
between the bankrupt and any other perſon, the 
| commiſſioners or aſſignees ſhould take the account, 
and that no more ſhould be paid than what ſhould 
appear to be due upon the balance. This, how- 
ever, was only in caſes of bankruptcy; and though 
the proviſions of this Act were continued by ſub- 
ſequent ſtatutes through the ſuceeeding reign, the 
5 example was not followed and applied to other 
cales, till the 2 & 8 Geo. 2. which allowed mutual 
debts to be ſet againſt each other, either by being 
picaded in bar, or given in evidence upon the ge- 
| neral 1ffue, | 878 
to 0 | Upon 

. 
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Upon the expiration of the 4 & 5 Anne, and 
of the other ſtatutes continuing the clauſe in that 
relative to mutual credit in the caſe of bankrupts, 
a proviſion to the ſame effect, but conſiderably im- 
proved in point of preciſion, was re- enacted by the 
5 Geo. 2. Z 

As this ſtatute, however, ſeemed to relate only to 
proceedings under a cammiſſion, and the ſtatutes of 
Geo. 2. on the other hand did not in expreſs terms 
include the caſe of af/zgnees, the courts of law conti. 
nued for ſome time to ſtruggle for an exemption 
from the rules of juſtice and good ſenſe, in holding 
that none of the ſtatutes extended to aſſignees in 
actions at law; and upon this ground, that mutual 
debts implied mutual remedies, whereas aſſignees 
could not be ſued for a debt from the bankrupt (69). 
Yet it ſeems to have been eſtabliſhed, before then, 
in courts of equity, not only that commiſſioners 
were within the equity of the 2 Geo. 2.?, but alſo 
that the parties in an action had no need to apply 
to a court of equity, becauſe they might avail 
themſelves of the 5 Geo. 2. at law, in the ſame man- 


o Ryall and Larkin, 1 Will. P Exp. Riley, 2 Kel. 24. 
255. 

(69) This objection (which was taken too on behalf of the 
aſſignees) of the want of mutuality in reſpect of the defendant's 
not being able to ſue for his whole debt, ſeems to have been th: 
very circumſtance of hardſhip and inequality that occafioned the 
firſt example of a legiſlative proviſion with reſpect to ſet · off, to 
be given in the caſe of bankrupts. 


—— — 


ner 
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ner as under the 2 & 8 Geo. 2. in other caſes d. BOOK II. 


The determination alluded to, however, has ſince 
been expreſsly over-ruled, the aſſignees being con- 
ſidered as the bankrupt, and ſtanding in his place“: 
and the ſeveral ſtatutes are now conſidered as ap- 
plying equally to actions, or to proceedings under a 
commiſſion, and the ſame rule of conſtruction of 
them adopted, in the one caſe or the other, or 
whether the queſtion ariſes upon a ſummary pe- 
tition, or a formal bill, or an action at law *. 

In almoſt all the queſtions that have been made 
upon the ſubject of ſet-off, the mutuality of the 
reſpective debts or credits, has been conſidered in 
three different ways; 1. in reſpect of their nature 
and conſideration; 2. in reſpect of the times of 
their accruing or conſtitution ; and laſtly, in re- 


oe of the parties : and it may be uſeful to con- 


ſider the caſes under theſe ſeparate heads, though 


ſome of them may illuſtrate, and afford authority, 
for ſeveral or all the different points. 


i. Mutuality of the debts in reſpect of their Nature 
and Conſideration. 

Though ſimple contract debts were allowed in a 

court of equity to be ſet off under the 4 & 5 Anne”, 

againſt ſpecialey debts, yet a narrow conſtruction 


of the 2 Geo. 2. having been adopted, in ſome 


Lock and Bennett, 2 Atk. © Burr. 2221. Dickſon and 
49. Evans, 6 T. R. 57. 

r Ryall and Larkin. u Laneſborough and Jones, 

Ridout and B:ough, Cowp. 1 P. W. 325. Downam and 
133. Mat'hew:, Pre. Ch. 580. 
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inſtances, namely, that it applied only to caſes where 
the debts on both ſides were deemed in law to be 
of the ſame nature or d:gree, the benefit of. ſet-off 
was afterwards by the 8 Geo. 2. extended expreſsly 
to debts allo of different natures ; requiring only, 
where the debt aroſe by reaſon of any penalty con- 
tained in any bond or ſpecialty, that the party 
ſhould plead it, and. in his plea ſet forth the preciſe 
amount of the ſum really due. 

With reſpect to the Confederation of the debts, 
or to the manner in which they ariſe reſpectively; 
as the conſtruction of the ſtatutes has never been 
conſined to the caſe of mutual running accounts, 
but has always been extended to many caſes where 
an action for an account would not lie, nor an 
account be decreed upon a bill in equity ?, it 
being, indeed, for ſuch cafes that the ſtatutes ſeem 
to have been intended ſpecifically to provide ; fo 
neither has it been confined to dealings in trade 
only, but has been extended to all caſes of mu- 
tual credit 2. And no caſe has yet occurred in 
which any diſtinction has been made, upon the 
ground of the conſideration ; but even ſuch debts 
have been allowed to be ſet off as could not have 
been brought into any account betwixt the parties; 
ſuch as debts arifing to the one party, not by con- 
tract, but by reaſon of a fraud in the other, and 


therefore not a mutual credit. As where a cre- 


x Tan- ſporough and Jones, * Laneſborough and Jones, 
1 F. W. 335. P. W. 325: Ryail and Robe, 
Y i Atl. 229. 237. 1 AK. 185. 
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to him by the bankrupt, advanced a ſum ſhort of Sect. 1. 


the full conſideration, the deficiency of the conſi- 
deration was held * to be a ſubject of ſet -· off within 
the ſtatutes, as a debt in equity, though not ſuch 
a debt as the party himſelf to the uſurious contract 
might have had a remedy for at law. 


2. In reſped of the Times of their accruing. 


Conſiſtently with the rule by which no cre- 
ditors, whoſe debts do not accrue before the bank- 
ruptcy, are relievable under a commiſhon ; and 
alſo upon the expreſs words of the 5 Geo. 2. re- 
lative to mutual debts and credits; none can be 
ſet againſt each other by way of ſet-off, unleſs 
where each debt or credit reſpectively accrued, or 
was given before the bankruptcy. 

Upon theſe grounds, there can be no ſet. off in 
reſpect of contingent debts where the contingency 
does not take effect till after the bankruptcy; 
whether the contingency relate to the exiſtence, 
or to the amount of the debt. But in the ſame 
manner as a debt, veſted in the party, and in its 
nature capable of being aſcertained before the 
bankruptcy, though its amount is not adually aſ- 


certained till after, may be proved, ſo a debt of 


that kind may be the ſubject of ſet off. 
A bankrupt, therefore, having delivered to his 
inſurance broker a policy to receive a loſs upon it of 


* Ryail and Rowles, 1 Vez. Hancock and Entwiille, 3 T. R. 


375+ 4353 
d Exp. Groome, 1 Atk. 129. 
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the underwriter, which loſs happened before the 
bankruptcy, the broker was allowed to ſet off a debt 
due from the bankrupt to him ou account of pte. 
miums, againſt what he owed the bankrupt for 
the money received by him of the underwriter ; 
though the loſs was not adju/ted, or the money 
actually received upon it, till after the bankruptcy; 
this being conſidered as a debt due before the bank. 
ruptcy, though not aſcertained (70). 

And debts certainly payable at a future day, though 
this happen after the bankruptcy, and which are by 


the / Geo. 1. placed upon the ſame footing with debts 


S8. C. below, under title Certain caſes of Lien. 


payable before the bankruptcy, may be ſet off as 
mutual debts within the 5 Geo. 2: the ſtatutes 
being to be conſtrued together, and ſuch a debt if 
it is not in ſtrictneſs a mutual debt, may at leaſt be 
a mutual credit“. 


c Whitehead and Vaughan, Grove and Dubois. 
Co. B. L. 579. and fee below, d Exp. Preſcott, 1 Atk. 230. 


2 


(70) In this caſe there might clearly be a debt due from 
the undercoriter, when the loſs happened, before the bankruptcy, 
though not aſcertained till after 5 but it may, perhaps, not ap- 
pear to be ſo clearly a debt, properly ſpeaking, from the broler 


| (who does not appear to have had a commiſſion del credere) 


till he received the money. The intruſting him, however, with 
the policy, for the money upon which, he was to account when 
received, conſtituted perhaps, a credit ; and upon the ground 
of lien alſo, the broker was at all events entitled to retain. See 


For 


as = GSamas 
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For the clauſe of mutual credit goes much fur- 
ther than that of mutual debts; and though the 
debt claimed to be ſet off may not ariſe as a delt, 
ſtrictly ſpeaking, till after the bankruptcy, yet if 
the ground of it conſtituted a credit between the 


parties before, it may be ſet off under the clauſe of 
mutual credit. | 


As where a bankrupt, before his bankruptcy, 
joined with two other perſons in an adventure, 
whereon one of them was to advance the money to 
purchaſe fome pearls, and the profit and loſs were to 
be divided between them 1n thirds, when the pearls 
ſhould be fold ; the latter, who was to account for 
the ſale of the pearls, was allowed to ſet off a debt 
due to him from the bankrupt for goods ſold before 
the bankruptcy, againſt the third of the adventure due 
from him to the bankrupt ; though the pearls were 
not fold or the produce received till after the bank- 
ruptcy*. This, though no mutual debt before the 
bankruptcy, yet was a mutual credit, the bankrupt 
having truſted him with the pearls, and he having 
om truſted the bankrupt with the other goods, which 
© probably he would not otherwiſe have done. And 
a truft between two perſons, was held * to conſti- 
tute a mutual credit. 

A bankrupt having, before his bankruptcy, 
agreed with a perſon, who was ſurety for him by 
bond, that the latter ſhould retain out of any money 


* French and Fenn, Co. B. f See allo Atkinſon and El- 
L. 569. : liott, 7 T. R. 378. 
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pay on the bond; the ſurety was, allowed, againſt a 


fore the bankruptcy, to ſet off what he paid upon 
the bond after it?; this being conſidered as a 
mutual credit before the bankruptcy, upon the 
agreement, and to which the ſubſequent payment 
had a retroſpect. At the ſame time this caſe was 
principally reſted, not on the ground of ſet-off, but 
on that of the ſpecial agreement ; under which, the 


goods were not to be paid for, till the bond was dil. 


charged by the bankrupt, and which not being 
done, the aſſignees, ſtanding in his place, had no 
cauſe of action according to the terms of the 
original contract. 

But a tranſaction has, in a 3 caſe, been 
held to be a mutual credit, though its operation 


ſeemed contrary to an agreement of the parties, 


For a vendor, of ſeveral parcels of goods ſold to 
the bankrupt, tor which the latter gave his accept- 
ances payable at different times, having received 
of the bankrupt, at the time one of them became 
due before the bankruptcy, a bill of exchange for 
a greater amount, and given an undertaking to 
pay over the difference when received, was al. 
lowed to retain it for the debt due to him upon the 
other parcels which were not paid for at the time 


of the bankruptcy ®; this conſtituting. a mutual 


t Dobſon and Lockhart, 5 T. > Atkinton and Elliott, 7 T 
R. 133. R. 378. 


credit 
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credit; on the one fide to the bankrupt upon his Book III. 


acceptances, the obligation to pay which, at all 


CHAP. V. 
Sea. I. 


events, at a future day, was not ſuperſeded by the 


agreement ; and on the other, by giving the bill. 


Notwithſtanding the general rule, that in order 
to be the ſubject of a ſet - off, the debt or credit muſt 
accrue or be given before the bankruptcy, yet it may 


not always be competent to aſſignees to avail them- 


ſelves of the objection to it upon that ground. 


Accordingly, where a bankrupt, before the 19 
Geo. 2. relative to payments in the courſe of trade, 
had after a ſecret act of bankruptcy, mutual dealings 
with a perſcn to whom he made ſeveral payments, 
and the aſſignees brought an action to recover theſe 
payments as made after the bankruptcy, the defend- 
ant was permitted in equity, to ſet off payments made 
by him on account of the bankrupt during the 
ſame period; upon the ground, that the aſſignees, 
declaring in aſſumpſit which is founded upon con- 
tract, affirmed the acts of the bankrupt; and 
aſfirming the tranſaction as to part, they could not 
diſaffirm it as to the reſt. This too was after a 
verdict at law, where the ſet- off had been diſallowed; 
but which was held not to be concluſive, becauſe, 
the aſſignees proceeding on the ſoundation of con- 
tract, it was a inatter of account, and therefore a 
proper ſubje& for the juriſdiction of a court of 
equity. 


i Billon aud Hyde, 1 Vez. 3:6. 1 Atk. 126. 
And 
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| BOOK IT. And in ſome caſes of actual fraud, if the aſſignees 
F CHAP.V. | 
f Sect. I. bring aſſump/it, the party may have the benefit of 


a ſct-off, which he could not have had, if they had 
; ſued as for a tort, So one who was a debtor to 
| ; the bankrupt for goods fold before the bankruptcy, 
and creditor by a bil! drawn before, but not paid 
till after the bankruptcy, was allowed to ſet off 
the money paid upon the bill, againſt the debt for 
the goods, though the ſale was fraudulent as againſt 
the reſt of the creditors*: for the aſſignees, de- 
claring in af/umpfet, and thereby affirming the 
tranſaction as a contract of ſale by the bankrupt, 
were therefore bound by it in the ſame manner as 
the bankrupt, againit whom the party would clearly 
have been entitled to the ſet-off, 

But if a banker receives and pays money on ac- 
count of a bankrupt, after notice of his bank- 
ruptcy, he cannot ſet off the payments againſt the 
receipts *. 


3. In reſped of the Parties. 


Each of the parties muſt be both debtor and 

creditor. 
An inſurance broker having a del credere commiſ- 
ſion, may, againſt premiums due to the underwriter 
i upon policies underwritten by him, ſet off loſſes upon 
the policies happening before the underwriter's bank- 
ruptcy, though not paid by the broker to the inſured 


* Smith and Hodſon, 4 T. | Vernon and Hankey, 2 T. R. 11 
R. 211. 113. 3 Bro. 313. r 
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broker and the underwriter. A commiſſion del 
credere is an abſolute engagement from the broker 
to the principal, and though the latter may reſort 
to the underwriter as a collateral ſecurity, yet the 
broker 1s liable to him at all events, and in the 


firſt inſtance. On the other hand, the underwriter 


often knows nothing of the principal, and it makes 
no difference if he does; he truſts to the broker, 
and the credit 1s given to him and not to the in- 
ſured. But a broker cannot ſet off in that way, 
where he has not a commiſſion del credere”, for there, 
the loſs 1s due only to the inſured, and not to the 
broker. 

Each of the parties muſt alſo be debtor and cre- 
ditor in the ſame right. 

A proprietor of flock in a public company, being 
indebted to the members of it for a loan of money be- 
fore his bankruptcy, the aſſignees were held intitled 
to have the whole ſtock transferred to them, as being 
a caſe not within the ſtatutesꝰ: firſt, becauſe the loan 
was not made on the credit of the ſtock ; next, be- 
cauſe each party was debtor and creditor in different 


rights, the proprietor holding the ſtock as a member 
of the company in their corporate capacity, but in- 


debted to them upon the loan as private perſons; and 
laſtly, the company had no lien upon the ſtock, be- 
n Grove and Dubois, 1 TR. o Megliorucchi and R. E. Aff. 


112. Bize and Dickſon, 1b. 285. Company, 1 Eq. Abr. 9. 
* Wilſon and Creighton, cited 
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could give them a lien; they being veſted with the 
whole in their corporate capacity only for the par- 
ticular purpoſes directed by the act, but the ſpecific 
ſtock of each proprietor being veſted in himſelf 
only. 

But where a proprietor of ſtock was indebted to 
a company in a ſum of money as their banker or 
caſhier, the company was allowed to retain this 
debt out of the ftock and dividends belonging to 
the bankrupt * : this being conſidered as a mutual 


credit, and there being an expreſs bye law which 


ſubjected the ſtock of each adventurer to be dif. 
trained for ſuch debts as he ſhould owe to the 
company; and the aſſignees could take in no better 
right than the bankrupt himſelf. 

An executor cannot, againſt a debt due from 
himſelf on his own account to the bankrupt, ſet off 
a debt due from the bankrupt to the feſtator; the 
debts being due in different rights . Nor though 


the executor is allo re/:duary legatee; as it would . 


require an account to be taken of the teſtator's 
whole eſtate, to ſee if there was a ſurplus to afford 
a ſubject of ſet- off, and might occaſion infinite ex- 
pence, it being often doubful whether executors 
can take a reſidues. 


Nor can a debt due from the a/Jignees in their 
own right after the bankruptcy, be ſet off againſt 


bon and H. B. Company, r Biſhop and Church, E Atk. 


Str. 645. 7 Vin. 134. 691. 
8 I i 
a debt 


/ 
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a debt due to the bankrupt before 3 it; nor a debt 00x nt. 


due from the bankrupt before the bankruptcy, 
againſt one due to the aſſignees after it. 
Upon the ground of want of mutuality in reſpect 
of Parties, may be conſidered the caſes where a 
debtor of the bankrupt before the bankruptcy, be- 
comes a creditor by procuring a debt from the 


bankrupt to be aſſigned to him after the bank- 


ruptcy. A creditor upon a bill of exchange of 
the bankrupt's indorſed to him before the bank- 
ruptcy, may ſet it off againſt a debt duc from him 
to the bankrupt for goods bought after the indorſe- 


ment, and alſo before the bankruptcy; though 


the bankrupt did not know that the bill was in- 
dorſed to, and in the poſſeſſion of the party at the 
time*: for the ſending of a bill out into the 


world gains a credit to the party, with every per- 
ſon who takes the bill. 


But it is otherwiſe if it comes into his poſſeſſion 


after the bankruptcy. In common caſes, of a ſet- 


off of a bill or note indorſed, the indorſement muſt 
be proved to be before plea pleaded *; and in caſes 
of bankruptcy, a debtor of the bankrupt will not 
be allowed to ſet-off a note, or bill, or caſh note, 
indorſed or transferred to him after the bank- 
ruptcy”?. Though the debt, as againſt the bank- 


r Ridout and Brough, Pay * Lucas and Marſh, Barnes 
173. 453- 15 
a Hankey and Smith, 3 T. y Marſh and Chambers, Str. 
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rupt, may exiſt before the bankruptcy, yet it is not 
to the ſame party; and though ſuch a debt were 
allowed to be proved, that is very different from 
the operation of a ſet- ,; for, by the former, no 
new charge at leaſt is brought upon the eſtate 
which it would not have been liable to at the time 
of the bankruptcy, but which there is in the latter: 
and a creditor cannot be permitted to vary the re- 
lation in which he ſtood to the bankrupt's eſtate at 
that time, by an act ex pg? facto, in a tranſaction 
with a third party, and thereby to put himſelf in a 
better condition than the reſt of the creditors * (71). 


4 Exp. Hale, 3 Vez. J. 304. Dickſon and Evans, 6 T. R. 57. 


2 


(71) There are ſome inſtances, in which a fet-off has been 
allowed, ſeemingly in ſeparate rights; which though they did 
not occur expreſsly in caſes of bankruptcy, are too important 
for the general principle, to be here omitted. From the caſe of 
George and Claggett, (7 T. R. 359.) and other caſes there 
cited, it appears that where a party being only an agent, acts 
oſtenſibly as the real or fole owner, as in the caſe of a factor 
concealing his principal, or an acting partner his partners; the 
buyer of goods from him, may in an action by the principal in 
the one caſe, or the firm in the other, ſet off a debt due to hin 
from the factor, or acting partner reſpectively : upon the 
ground, that the parties by their conduct having enabled their 
agent to gain credit as the ſole owner, and the buyer having 
bong fide contracted with him in that character, they cannot 
recover againſt the buyer without allowing him the ſame advan- 


tages and equities in his defence, that he would have had againſt 
their agent. 


$ A Ir 


WW... 


3. AMignces intereſt in Certain caſes of Lien. 


Intimately connected with the law of ſet-off, is 
that upon the ſubject of lien. Though theſe ſeveral 
rights frequently concur, and the benefit ariſing to 
the party is the ſame in effect, whether conſidered 
in one way or the other, yet they are in themſelves 
eſſentially diſtin&; a right of ſet- off exiſting in 
many caſes where there is no ſubject of lien, and a 
party having, in other caſes, that benefit ariſing 


by a ſet- off. A debt on one fide, and goods or 
ſpecific property of the debtor in poſſeſſion of the 
creditor on the other, are not the ſubject of ſet-off, 
ſtrictly as mutual debts: partly becauſe the pol- 
ſeſſion of ſuch ſpecific property does not properly 
conſtitute a debt, and perhaps alſo becauſe ſuch 
ſpecific property does not readily admit of the value 
being liquidated and aſcertained. However that 
may be, the ſtatutes for ſetting off mutual debts 
e Pave been held to extend, not to goods or other 
in bpecific things, but only to pecuniary demands on 
in WT one {ide and ihe other. But thoſe with reſpect to 
mutual credit, admit and have received a more 
liberal conſtruction ; and the courts, conſidering 
the hardſhip that a perſon having goods in his pol- 
leſſion as a ſecurity, or on which he has a lien, for 


4 part of his debt, ſhould be obliged ta relinquiſh 


a Bir. 2221, 


them 
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BOOK 10 them without firſt having a ſatisfaction out of 


them as far as they will extend, for the whole of 


. his debt, have always inclined to conſider ſuch 


caſes as within the clauſe of mutual credit, wher. 
ever the circumſtances have afforded any oppor. 
tunity, either of conſidering the tranſactions as a 
matter of account, or of implying, from the man- 
ner of dealing between the parties, an agreement 
that the goods ſhould be a ſecurity for the whole 
debt, and that the credit was given upon that 
ground, although there ſhould not be direct evi- 
dence of a poſitive agreement for that purpoſe b. 

The preſent title is not meant to comprehend 
the ſubject of lien under all the relations in which 
it occurs in the bankrupt law, theſe requiring per. 
fectly diſtin& and ſeparate conſiderations; but is 
intended to apply only to that kind of lien which 
a creditor acquires in any property of the bank- 
rupt, coming into his hands in the courſe of their 
dealing, for the purpoſe of exerciſing ſome em- 
ployment or commiſſion with reſpect to it, and 
where the credit having been given by reaſon of 
ſuch property in his hands, this is con/trued as 2 
pledge, which he has a right to retain to ſatisfy the 
debt due to him from the owner, who has then 
only the right of redemption (72). 


d r Atk. 229. 36. 


—ä— — 


(72) In theſe cafes the lien and the actual poſſeſſion concur 
in the ſame perſon. For thoſe in which they do not, fee above; 
title Nature and Pxtent of the intereft that vis in afſronces Gene- 
re''y; and below, titles Fador, and Poſiien as Reputed Owner, 


Mith 
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colluſion, before the act of bankruptcy (for after that 
time no lien can be gained, nor cven after the firſt 
arreſt, in the caſe of lying two months in priſon ©), 
the bankruptcy does not interiere, nor deprive the 
creditor of an advantage thus fairly obtained. For 
though the object of the bankrupt law is to reduce 
all creditors to an equality, and to make of the 
whole of a bankrupt's property a common fund 
for the benefit of them all; yet this is to be under- 
ited, in reſpect only of ſuch creditois as have 
equally given a general perſonal credit to the bank- 


lon to complain of the advantage which particular 
creditors thus derive from liens fairly acquired ; 
in as much as it is by thoſe who part with their 
goods to a trader, or leave them in his poſſeſſion, 
truſting to his perſonal credit, that he is enabled 
to gain credit with other people, and whereby 
others are induced to truſt him; but which is not 
the caſe with one who gives him credit no farther 
than he has property of the bankrupt actually in 
his hands to anſwer it, and in which he ſo ac- 
quires a ſpecific intereſt. Courts of law and 
equity, therefore, as well on principles of natural 
juſtice, as for the convenience and benefit of trade, 
have always been favourable to liens; and inclined 
ove; Ito ſupport them equally in the cafe of afignees, 


Gene- Exo. Buſh, 7 Vin. 74. Ver- land and Stein, 8 T. R 199 | 
ner, en and Hankey, 2 T. R. Cop- Exp. Lee, 2 Vez. J. 285. 


P who, 


With ſuchor other liens, acquired without fraud or 228 


rupt. Nor have the general creditors any rea- 
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who, as ſtanding in the place of the bankrupt, 
muſt take his property ſubje&t to the ſame hens 
which would affect it in the caſe of the bankrupt 
himſelf. 


A lien is either conſtituted by expreſs contract; 


or it may be implied, from the uſage of trade 


or the mode of dealing, in the particular caſe *; 
and is alſo either a genera! lien for the balance of 
a general account betwixt the parties, or a partia/ 
lien extending only to what is due for particular 
charges. 


Tradeſmen generally, have by the cuſtom of 
trade a partial lien, for the price of their labour 
upon the ſpecific goods in their hands; and may 
retain them, as a pledge to that extent f. And it 
has been determined particularly in the caſe of a 
miller &, and of a dyer®, that they have no other 
than this common hen, which other trades have by 
the general rule of law, for the price of their labour 
beſtowed upon the ſpecific goods in their hands; 
namely, the one for the price of grinding the corn, 
and the other for that of dying the cloths ; there 
appearing in neither caſe, either any expreſs con- 
tract to carry it further, or any uſage of trade or 
particular mode of dealing from which it might be 


implied. | | tr 
© r Atk. 229. 236,7. Burr. 8 Exp. Ockenden, 1 Atk. 135: l 
2220- n Green and Farmer, But. Do: 
f 1Atk. 229. 236, 2414 * 
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Thg maſter of a ſhip has no lien upon it for his BOOK. THT. 


wages *, The uſage of trade is againſt ſuch a hen, 
founded probably upon the inconvenience, if a 
maſter whom the owner may at any time remove, 
could detain a ſhip which is daily earning a profit 
to the owner. It is always underſtood, therefore, 


that a maſter contracts, not upon the credit of the 


ſhip, but perſonally with the owner. 


But the mates and other mariners have a lien for 
their wages, they contracting upon the credit of 
the ſhip k. | 

Nor has the maſter a lien for repairs done, or 
for proviſions and materials furniſhed for the ſhip 
at home; but it is otherwiſe, if done in a foreign 


V. 
"Se. . 


— — 


port, and while the ſhip is upon her voyage l. Re- | 


pairs, &c. done abroad, while upon the voyage, 
when no contract can be made with the owner, 
are a lien upon the ſhip, from neceſſity, and for the 
encouragement of trade v. 

But perſons who would not otherwiſe have a 
lien, except for the price of work done on the 
ſpecific goods in their poſſeſſion, may, by expreſs 
contract, obtain it alſo for the balance due for other 
goods, before done and delivered by them. And 
a general agreement, by a number of perſons in 


trade, as dyers, dreflers, bleachers, whiſters, prin- 


| Wilkins and Carmichael, 8. C. and Exp. Shank, 1 
Dougl. 97, Atk. 234. 
* 8. C. . m W tkinſon and Barnardiſ- 
| ton, 2 1. W. 367. 


7 2 ters, 
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ters, and calenderers (73), to take work only upon 
the terms of having ſuch an extended lien, and 
giving notice of it by public advertiſement, has 
been held not to be illegal *; being only an agree- 
ment to enforce what the law favours, and con- 
fiders as naturally juſt and equitable. From this 
caſe it might be inferred that a calico printer gene- 


rally, had only a lien for the price of printing 


the ſpecific goods in his hands; but in one caſe*, 
it appears to have been held that he has a lien alſo 
for the price of others before delivered by him (74). 

The chief and leading example of a general lien, 
is the caſe of a factor; who, by the cuſtom of trade, 
has a lien upon ail goods of his principal that come 
into his poſſeſſion, not only for incident charges, 
but as an item of mutual account, for the general 
balance due to him?. And he has 1t not only tor 
money actually advanced to his principal, but alſo 
for a debt in which he is only a ſurety. for him; 
and although he does not pay it till after the bank- 


n Kirkman and Shavwcroſs, ? Kruger and Wilcox, Amb'. 
6 T. R. 14. 252. Goodin and L. Aft, Comp. 
0 Exp. Andrews, Co. B. L. Burr. 494. 
460. 


— 


— 


© (73) I have inſerted the enumeration contained in the calc 


cited, only becauſe that with reſpe& to ſuch perſons it afford 
a preſumption that there is at leaſt no general lien by any uſage 
of trade amongſt them, 


(74) Upon what grounds, does not appear from the report. 


ruptc); 
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ruptcy *; provided the delivery of the property to BOOK 111. 


him, and his becoming furety were before it“; 
for the hen attaches upon his becoming ſurety, 
which is the ſame. thing as if he lent him the 
money *. 

A packer, being in the nature of a factor, has 
been held *, as ſuch, to have a lien for his general 
balance. 

A banker has, upon all bills or notes in his 


hands, paid in generally, a lien for the general 


balance due to him v. 

An inſurance broker has a general lien, upon 
policies in his hands ; for premiums, or for a ge- 
neral balance due to him from the principal *. 

So an attorney upon papers“. 

With reſpe& to the poſe/ion, on which ſuch 
liens are founded, it is clear that in general, till 
the goods once come into poſſeſſion, no lien can 
be gained *. On the other hand, in cafes where 
a lien would otherwiſe be preſumed, it may be de- 
feated by the conditions on which the poſſeſſion 
is given; as, if in the caſe of a factor or broker, 
goods are delivered to him to be ſold, for which 


4 


q Drinkwater and Goodwin, 5 T. R. 483. Bent and Puller, 


Cowp. 251. ibid. 494. 
Copland and Stein, 8 T. R. x Wnitebead and Vaughan, 
199. Co. B. L. 579. Parker and Car- 
5 Drinkwater and Goodwin, ter, ib. 580. | 
t Exp. Decze, 1 At k. 228. Y Exp. Bulh, 7 Vin. 74. 
1 Atk. 237. Burr. 2222. 2 Kinloch and Craig, 3 T. 


d Jourdzinzs and Le Fevre, R. 119. 
E'p.N.P.66. Davis and Bowſlier, 
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— ſtipulation puts an end to the 8500 rule of law, 
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* 
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he gives a ſpecial receipt, promiſing to pay the 
proceeds to a particular perſon *; for ſuch expreſs 


which would otherwiſe give the factor a general 
lien. 2 

A factor, or any other perſon having a lien, 
loſes it if he parts with the poſſeſſion of the pro- 
perty*. And this is not only agreeable to the 
uſage of trade, but juſt, as between the perſon hav- 
ing the lien, and the general creditors; with whom 
he puts himſelf upon an equal footing, in truſting 
to the bankrupt's perſonal credit © But if a factor 
being in advance for his principal, diſpoſes of the 
goods, making the buyer debtor ta himſelf, he 
retains a lien upon the price in the hands of the 
buyer, who cannot, after notice, pay it to the prin- 
cipal or his aſſignees . 

And though a perſon loſes his lien by parting 
with the poſſeſſion of the ſubject, yet it will revive 
upon its coming again into his hands: and this ha; 
been held in a caſe of a broker, who having firſt 
parted with a policy of inſurance to the principal, 
afterwards obtained it again, upon the pretence of 
receiving the loſs from the underwriter, but really 
with a view to hold it as a ſecurity . 


a Walker and Birch, 6 T. R. < Kruger and Wilcox. 

233. 4 Drinkwater and Goodwin, 
d Kruger and Wilcox, and Cowp. 2571. | 

Goodin and L. Aſſ. Comp. ut © Whitchead and Vaugha?, 


woes. 541 Shank, I Atk. 1224 Co. B. L. 579. 


U. Wi 
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. 
has in the right of Others. 


While the ſtatutes empower the commiſſioners 
to {trip a bankrupt of the whole of his property ; 
they, at the ſame time, upon principles of the 
plaineſt juſtice, that one perſon's property ſhould 
not be taken to pay the debts of another, expreſsly 
limit this power to that of transferring to the aſ- 
ſignees, only ſuch intereſt as the bankrupt himſelf 
had, and ſuch as he might lawfully himſelf have 
diſpoſed of for his own benefit. 


1. As Huſband. 


Whatever intereſt a huſband acquires by mar- 
rage, in the wite's property; all that he can himſelf 
diſpoſe of, either of her legal or equitable intereſts, 


: paſſes to his aſſignees, by the aſſignment under the 
commiſſion. The rents and profits of her real 

as s 

FP eſtate, they take during the coverture ; her per- 

1 ſonal chattels in poſſeſſion, abſolutely; and her 

chattels real and choſes in action, terms, mortgages 

of : f of 

ly in fee or for years, debts, legacies and poſſibilities, 
in the ame manner as they veſted in the huſband, 
or ſuch intereſt therein as he could himſelf have 

| aligned or releaſed *, 

wo, WY 


fMies and Williams, 1 P. 3P.W. 1:1. Grey and Kentiſh, 
Nan, W. 279. 10 Mod. 160. 243. 1 Atk. 280. Robinſon and Tay- 
Boſville and Brander, 2. P. W. lor, 2 Bro. 589. Pringle aud 
458. Higden and Williamſon, Hodgſon, 3 Vez. J. 617. 
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As to choſes in action, not actually reduced into 
poſſeſſion by the huſband, or the aſſignees during 
his life-time ; the bankruptcy and aſſignment ſeems 
to have been conſidered as ſuch a reducing into 
poſſeſſion as was ſufficient to bar the wife's con- 
tingency of ſurvivorſhip s. But with reſpect to a 
legacy, it is reported in one caſe to have been held 
otherwiſe®; and in another, that the aſſignees 
were entitled only during the bankrupt's life to 
receive the intereſt of a legacy left to the wife l. 

If the wife is a ſole trader, carrying on a ſeparate 
trade, according to the cuſtom of London, the 
aſſignees of the huſband cannot take her effects in 
her ſeparate trade *, 

Where the huſband or his aſſignees can come at 
the wite's property at law, a court of equity will 
not interfere with the legal title; though Ld. Hard- 
wicke ſeemed to think !, the court might perhaps, 
even in a caſe of that kind, relieve upon the ap- 
plication of the wife. But wherever the property 
cannot be obtained without the aid and intervention 
of a court of equity, that court will not aſſiſt the 
aſſignees or allow them to take the property, but 
upon the ſame terms as the huſband himſelt; in 
whoſe place the aſſignees ſtand, and who muſt 


s Miles and Wi liams, 1p. 
W. 255. Pringle and Hodgſon, 


i Jacobſon and Williams, 1 
P. W. 383. 


3 Vez. J. 619. K Lavie and Phillips, Burr. 
u Gayer and jWilkinſon, 1 1776. 
Bro. 50. | Jew/on and Moulon, 2 


Atk. 420. 
take 
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take it ſubject to the ſame equity, namely, of firſt Book 111. 
making a ſettlement or proviſion out of it for the "Ret &, 
wife n (75). And though the compelling of ſettle. —— 
ments at firſt aroſe upon the huſband's coming into 

a court of equity for aſſiſtance a, yet in many of 

the caſes here cited, the court enforced this equity 

for the wife, againſt the aſſignees, although theſe 

were not plaintiffs ing the aid of the court; ſo 

that it ſeems immaterial whether the wife or the 


m T:cobſon and Williams, x and Hiil, 4 Bro. 139. Burdon 
FP. W. 382. Bolville and Bran- and Dean, 2 Vez. J. 607. Ol. 
der, ib. 458. Jewlon and Moul- well and Probert, ib. 680. 
jon, 2 Atk. 417. Brown and Freeman and Paſley, 3 Vez. J. 
Jones, 1 Atk. 190. Grey and 421. Holland and Culliford, 
Keitiſh, ib. 280. Exp. Coyſe- 2 Vern. 662, 
gime, ib. 192. W-rrall and n Scriven and Tapley, Ambl. 
Marlar, 1 P. W. 459. Prior 509. . 


— 


— 


(75) 4«s it ſeems formerly to have been held, that a particular 


2 aſſignee of the huſband, for a valuable conſideration, was not 
” liable to this equity, the caſe of the aſſignment in bankruptcy 
J has been diſtinguiſhed from that, as being an aſſignment merely 
n by operation of law; ſee Jewſon and Moulſon, and Worral and 


Marlar. But even if the aſſignees in bankruptcy were, as they 
may to {ome purpoſes be, confidered as aſſignees for a valuable 
conſideration, and not as having the property caſt upon them 
merely by operation of law, like executors to whom they have 
in this reſpe& been compared, yet they would not be the leſs 
liable to the equity of making a proviſion for the wife, accord- 
ing to the doctrine now held, that this cannot be defeated even 
by an aſſignment for a valuable conſideration (Pope and Craſhaw, 
4 Srv, 326, Like and Beresford, 3 Vez. j. 511. Macauley 
ad Phillips, 4 Vez, j. 19. and ſee Deckes and Strutt, 5 T. R. 


013). 


aſſignees 
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aſſignees are plaintiffs, provided the property is a 
ſubje& of equitable cognizance (76). 

This equity extends to ſuch intereſt as the huf. 
band takes in the life eſtate of the wife, or property 
intended for her maintenance; though he might be 
conſidered as a purchaſer of the fund for main. 
tenance, by the obligation he comes under to main. 
tain her and to pay her debts?. But, as the huſ. 
band himſelf, if he does not ſupport her, cannot 
have the whole of a fund which is conſidered as 
intended for the mutual maintenance of both; ſo 
neither can his aſſignees, when he becomes a bank. 
rupt ; for they tzKing in the right of the huſband, 
ſtand in the place of a huſband. not maintaining 
his wife“. | 

A ſettlement before marriage, of part of the 
wife's property to her ſeparate uſe, is held not to 


© See Mr. Cox's note, 1 P. W. q Oſwell and Prabvert, 2 Ves. 


459. J. 680. 
p Prior and Hill, 4 Bro. 139. 


— 


(76) In a caſe, (not in bankruptcy, but) where an executor 


| brought a bill for the direction of the court with reſpect to 


legacy left to a wife, and to have it applied towards a provihon 
for her, the huſband oppoſed it upon the ground that there was 
no precedent for ſuch a thing, except where the huſband him- 
ſelf brought a bill. Ld. Macclesfield ſaid, *“ then it is time to 
make one ; can the difference, who is plaintiff, alter the reaſon 
of the thing?” And he directed accordingly (Gardiner and 
Walker, Str. 503.). 

8 bar 


— 
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bar her equity to have a further proviſion out of 
the reſt *, 

This equity does not appear in any caſe to have 
been extended to the iſſue, after the wife's death. 
Ld. Hardwicke, in a caſe before him *, where the 
iſſue were otherwiſe well provided for, ſaid he 
would not make the firſt precedent of it, whatever 
the court might do under other circumſtances. In 
a ſubſequent caſe, however *, (but not in bank- 
ruptcy), he ſaid, it was perſonal to the wife, and 
refuſed to carry it further, for the ill conſequences 
to creditors. 

But if property is giyen to the wife, either ex- 
preſsly or by neceſſary conſtruction, to her ſole and 
ſeparate uſe; it is not liable to the creditors of the 
huſband, and his aſſignees have no title to it“. 


And where the legal eſtate is veſted in the huſ- 
band, under circumſtances in which the huſband 
himſelf would be conſidered as a truſtee for the wife, 
the aſſignees will take ſubject to the ſame truſt ; as 
where in a marriage ſettlement, an eſtate intended 
tor the wife's ſeparate uſe during life, being by miſ- 
take limited to the uſe of the huſband for lite, and 
the huſband having thereupon given to the truſtee 


r Burdon and Dean, 2 Vez. u Vandenanker and Def- 

J. 607. ' borough, 2 Vern. 96. Bennet 

* Hearle and Greenbank, -3 and Davis, 2 P. W. 316. Tyr- 

Atk. 77. rell and Hope, 2 Atk. 558. 

* Scriven and Tapley, Ambl. IIerle and Greenbank, 3 Ath. 

59. 5 715. Kirk and Paulin, 7 Vin. 
95. Pl. 14. 


a note 
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Sect. I. the eſtate to her ſeparate uſe, according to an 
—— agreement made previous to the ſettlement ; it was 


held * that the huſband being to be conſidered as 
a truſtee for the wife, the aſſignees ſhould be 
truſtees in the ſame way. 

So where lands were deviſed to the wife for her ſole 
and ſeparate uſe, but the teſtator had omitted to ap- 
point truſtees 7; the court conſidered it to be clearly 


a a truſt in the huſband, and that there was no dif- 


ference where the truſt was created by the act of the 
party, and where by the act of law; and decreed 
that the aſſignees, who, as claiming under the huſ- 
band, could have no better right than he had, ſhould 
join in a conveyance to a truſtee for the wife. 

And a ſettlement, after marriage but for a valu- 
able conſideration, made by leale and releaſe, was 
ſuſtained againſt aſſignees in the ſame manner as 
it would have been againſt the huſband hiraſelf, 
though the leaſe for a year was loſt. 

Articles before marriage, by which the wife's 
portion was ſettled to the uſe of the huſband for 
life, and if he failed in the world, to truſtees for 
the ſeparate maintenance of the wife and children, 
have been held good againſt the aſlignees *; it not 


* Tyrrell and Hope, 2 Atk. 2 Brown and Jones, 1 Atk. 89. 
558. a Lockyer and Savage, Ste. 

Bennet and Davis, 2 P. W. 947. | 
316. : 
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being a proviſion out of the bankrupt's eſtate, but r 


the ſettlement of her own fortune. 


The wife's dower is not affected by the ſubſe- 
quent bankruptcy of the huſband *. 


2, 3. As Truſice generally, or as Executor or Ad. 
miniſtrator. 


Such property as the bankrupt holds merely 
and bond fide as a truſtee for others, does not come 
at all under the diſpoſal of the commiſſioners e. 
And even money received by him in that capacity, 
if it is kept by itſelf ſo as to be ſpecifically diſtin- 
guiihed, will not paſs by the aſſignment 6. 

Nor what he takes as executor or adminiſtratar*; 
whether ſpecific effects, or money, if it can be ; 
certained to belong to the teſtator f. 

If by marrying the executrix or adminiſtratrix 
of a former huſband, he becomes poſſeſſed of effects 
which ſhe had in that capacity, they are not liable 
to his debts ; and as he can have them in no better 
right than the wife had, his aſſignees are not en- 


titled to them 5, 
But if a bankrupt executor is alſo 3 le- 


gatee, and having collected ſufficient to pay debts 


and legacies, chere are aſſets outſtanding, the aſ- 
ſignees will be entitled to them; and though the 


5 Good. go. f Howard and Jemmett, Burr. 

2 P. W. 318. 1369. 

* King and naue, K Ludlow and Brown: ng, 11 
N. 370. Mod. 138. Exp. Marſh, | Atk. 


1 F. W. 254. 236. 158. 
y legal 


. 
2 
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3 — * 2 es Sk be ata ae da 5 88 Wo 


222 


ASSIONEES INTEREST IN PROPERTY IN 


BOOK III. legal intereſt remains in the bankrupt himfelf, he 


CHAP. V 
Sect, l. 


having them in autre droit, yet if he refuſes to get 
them in, the court of Chancery will permit the 
aſſignees to ſue for and recover them in his name“. 

For the ſecurity of creditors and legatees of a 
teſtator, the court will appoint a receiver* to get 
in the effects unreceived; and order the bankrupt 
or his aſſignees to deliver over to the receiver ſuch 
part of the effects as have already been received, 
and remain in ſpecie, to be paid in a courſe of 
adminiſtration. 

To the caſe, of a truſtee, or executor who 
acts in autre droit, has been compared that of a 
parſon who holds a living in right of the church; 
and though there has been no expreſs determi. 
nation upon the point, Ld. Hardwicke was in- 
clined to think * that a commiſſion of bankrupt 
would not ſuperſede the biſhop's authority to ap- 
portion a part of the living to ſerve the cure ; but 
that, in the ſame manner as under an execution at 
law, after the biſhop had allotted a ſufficient part of 


the living for the ſervice of the cure, the remainder 


might be a//igned under the commiſſion. 


4. As Factor. 


A. factor is conſidered as being exactly upon the 
footing of a truſtee, and therefore whatever pro- 


D Ambl. 74. 1 Atk. 213, | Burdett and Willett, : 
i Exp. Ellis, 1 Atk. 107. Vern. 638, 


* Ezp. Meymot. 1 Atk, 200. | 
perty 
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perty is in his poſſeſſion, in that character, at the BOOK LIL. * 
time of his bankruptcy, does not paſs by the aſſign- Sect. I. 
ment under his commiſſion ; but belongs ſpecifically 
to the principal or owner ©, who has a lien upon it as 
his own property ; and the bankrupt is only a 
truitee or agent for him, having, however, upon 
his part alſo, a lien upon it, for any debts due to 
him from the principal, upon the general account 
betwixt them v. 

And even if the factor ſells the goods for money, 
which he lays out in the purchale of other goods ; 
theſe alſo will not, it is ſaid, be affected by the 
aſſignment . 

Or if he takes notes from the buyer, for the 
price; the owner is entitled to the notes, and the 
aſſignees, receiving the money, will be obliged to 
refund it ?. 


f : 
Y If he ſells the goods, payable at a future day, 
t and they are unpaid at the time of the bank- 
t ruptcy, the price in the hands of the buyer is 
F not aſſignable; for the debt is due not to the 
7 factor but to the principal; who may recover it 
of the aſſignees, if paid to them; whether in 
ordinary caſes *, or where the factor has a com- 
- 
ea Copeman and Gallant, 1 © Whitecomb and Jacob, 
* P. W. 314. Godfrey and Furzo, Salk. 160. 
3 P. W. 185. Exp. Dumas, 2 p Scott and Surman, Davis 
vet. 663. 458. and cited 2 Vez. 586. 
n See above, p. 212. and 1 Atk. 234. 172. by the name : 
Hollingworth and Tock, 2 f. of Salmon and Scott. 
Bl. 501. q4 Garratt and Cullum, Bull. 
N. P. 41. 
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ASSIGNEES INTEREST IN PROPERTY IN 


miſſion del credere”. The buyer, paying the factor 
without notice from the owner, is diſcharged as 
againſt the latter; but the factor's ſelling under a 
commiſſion del! credere, does not take away the 
owner's right againſt the buyer, who is ſtill liable 
to him, if he has notice before payment *. A faQtor's 
fale, by the general rule of law, creates a contract 
between the owner and the buyer; and the only 
difference, as to a fale under a commiſſion del 
credere, is that the owner has in that caſe a double 
ſecurity, both the buyer and the factor. 

All theſe are caſes where the goods, or their 
produce remain, at the time of the bankruptcy, in 
a ſituation in which they can be ſpecifically diſ- 
tinguiſbed from the reſt of the bankrupt's property: 
but where the factor ſells, and receives the money 
before his bankruptcy, this cannot be followed'; 
and the principal mull, in that caſe, come in under 
the commiſhon like cther creditors”, Though, 
even to money, if it is not blended with the general 
maſs of the bankrupt's property, as, where it has 
been put into ſeparate bags, and can be ſpecifically 
aſcertained, the owner of the goods will be en- 
titled, in the ſame manner as to the goods them- 
ſelves x. 


r Exp. Murray, Co. B. L. 400. t Whitecomb and Jacob, 
$ Ld. Ch. }. Lee in Scrimſhire Salk. 160. 
and Allerton, Str. 1182, Vir. J. 
Buller in Etfcot and Milward, * Took and Hollingworth, 
Co. B. L 40. JT. R. 215. | 


Goods 


u Ap. Dumas, 2 Vez. 1 Atk- 
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Goods in the poſſeſſion of a factor, from the Book III. 
known nature of his employment, can /e/dom leave Seck. l. 
room for any queſtion as to the purpoſe for which 
they are in his poſſeſſion. But with reſpect to an- 
other ſpecies of property, namely 6:iils of exchange 
or notes, the poſſeſſion of theſe is more equivocal 
for being generally looked upon as caſh, and de- 
livered or remitted to an agent or banker generally 
in that way, and upon a general account betwixt 
the parties, they will be conſidered in that light; 
and, as being blended with the general maſs of his 
property, will in caſe of his becoming a bankrupt, 
pals by the aſſignment under the commiſſion, unle/5 
they appear to have been ſpecifically appropriated to 
lome particular purpoſe. If ſpecifically appropri- 


/ ated, they are then confidered exactly as goods in 
; the poſſeſſion of a factor; and if the purpoſe for 
r which they were appropriated has not been an- 
, ſwered, the owner will be entitled to them againſt 


tie aſſignees, if they remain in ſpecie; or to the 
money received upon them by the aſlignees after 
tne bankruptcy. 


As to what will amount to a ſpecific: appropri- 
ation; this being very much a queſtion of fact, and 
therefore depending upon the variety of circum- 
ances in each particular caſe, it may be neceſſary to 
late the circumſtances material tothis point, in thoſe 
cles which have occurred upon this ſubject. 

A correſpondent of the bankrupt, before his 
3 bankruptcy, drew bills on him and defired him to 


. place 
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place them to à particular account in the name of 
a third perſon, diſtinguiſhed from their general 
account by à particular letter, and which the bank. 
rupt wrote he would do. The correſpondent alſo 
drew other bills on other perſons t anſwer the 
former bills, and remitted the latter for that- pur. 
poſe to the bankrupt, with directions to place theſe 
to the ſame account. The former bills not being 
paid by the bankrupt were ſent back proteſted, and 
paid by the correſpondent, and the latter bills 
which had been remitted to anſwer them, remained 
at the time of the bankruptcy, in the poſſeſſion of 
the bankrupt, unnegotiated. This was held * to 
be a ſpecific appropriation. 

And where a perſon having drawn bills upon 
the bankrupt, alſo remitted him two other bills 
which he wrote him were ſent i anſwer what th: 
bankrupt had to pay on the correſpondent's account; 
this was held ſufficient evidence of an appropri 
ation; and that the remittance could not be upon 
the general account, or to anſwer what was die 
from the correſpondent, for the bankrupt was in- 
debted to him, 

In a caſe of bills remitted to a banker, after an 
account tranſmitted to his correſpondent, on which 
the latter was indebted to him upon the balance, 
for bills accepted and then outſtanding, which the 
latter had drawn upon the banker under an agree 

* Exp. Dumas, 2 Vez. 532. 1 Exp. Ourſsll, Ambl. 297. 


1 At. 232. 
ent 
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due; the bills remitted to anſwer thoſe accept- 
ances which were not paid by the banker, but by 
the correſpondent himſelf afterwards, were con- 
ſidered * as in the nature of goods in the poſſeſſion 
of a factor; and therefore that they belonged ta. 
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the correſpondent, ſubject to the banker's lien for 


the balance due to him at the time of the bank- 
ruptcy : and that having been depoſited by the 
bankrupt with another banker who had fet them 
ſhort in the bankrupt's book, they were the ſame 
as if ſtill in the poſſeſſion of the bankrupt. 
An agreement being entered into by a trader to 
purchale of his correſpondent all the light gold 
ſent by the latter, at a certain price, and to accept 
bills at two months for the money due upon the 
fale; And to accept from time to time 9ther bills 
drawn by the correſpondent for his own conve- 
nience, but that in ſuch cafe the latter ſhould remit 
value to the amount of ſuch acceptances, to anſwer 
together with the light gold for the different bills fo 
drawn : the trader became a bankrupt, and his corre- 
ſpondent being at the time of the bankruptcy conſi- 
derably indebtedupon the balanceot theaccount, but 
ignorant of an act of bankruptcy committed, ſent a 
quantity of light gold and ſome bills in order tg 
enable the bankrupt to pay his acceptances for him 
when they ſhould become due. He afterwards him- 
lelf paid the amount of the bankrupr's acceptances 
2 Zinck and Walker, BI. 1154. 
2 7 
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BOOK II for him, to the holders, and claimed the gold and 


CHAP. Y 


Sect I. bills againſt the aſſignees. There were no other 


accounts betwixt the parties, but upon theſe deal- 
ings which had been carried on in the manner 
ſtated for ſome years. This was held* to be a 
ſpecific appropriation, like the caſe of principal and 
factor; and the agreement was diſtinguiſhed into 
different parts; of which, though the firſt was 
merely a contract for a bargain and ſale (78), the 
latter part was conſidered as a contract, of which 
the effect was, that the bankrupt ſhould become 
the banker of his correſpondent, and accept his 
bills, the latter remitting value to the amount, in 
light gold and bills; and to which latter part of 
the contract, the former had no other relation than 
as incidentally aſcertaining the rate at which the 


gold was to be taken. 
From all that has been ſaid above, and the re. 


view of theſe caſes of ſpecific appropriation, it is 
hardly neceflary to add that the owner has no lien 
where bills are paid in upon a general running ac- 
count, and not for the purpoſe of oppoſing a bill 
on one fide of the account to another on the other; 


and it may be laid down generally, in the clear 


and emphatical language uſed in a particular caſe*, 


2 Took and Hollingworth, b Exp. Ourſell, Ambl. 298. 
5 T. R. 215. and S. C. in error, Bent and Puller, 5 T. R 
2. H. Bl. 301. 494 


— 


(78) The effect of which, underwent conſiderable diſcuſſion, 
but which is not material in this place, and the judgement w 


not founded upon it in either court. 1 
that 
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that to make a ſpecific appropriation, there muſt BOOK ns. 


be a bill pledged againſt a bill, or a franſaction Set. II. 
againſt a franſaction. 


SECT, II. 


Effect of the Aſſignment conſidered with reſpect to 
the Time of the Act of Bankruptcy(79). 


13 EA. c. 7. ,. 2. 11. 
1 Ja. c. 15. /. 13, 14. 


a1 N. . 19. 123 . 
19 Geo. 2. c. 32. / 1. 


From the moment of committing an act of bank- 

* ruptcy, a trader is diveſted of all power of charg- 
ing or diſpoſing of his effects, or any part of them, 
to 


* ů ——— 


(79) The time of the act of bankruptcy, is a ſubject which 
may be ſaid to belong to every poſſible queſtion concerning the 
ellect of the aſſignment, and has already occurred more than 
once in the preceding ſection, particularly in the caſes of ſet- off. 
But as it alſo comes directly under conlideration, 1. in caſes con- 
cerning the effect of diſpoſitions of property made after that 
time, whether by the bankrupt himſelf, or by other perſons; 2. 
in caſes where the act of bankruptcy intervenes between the 
commencement of certain tranſactions and their completion; 
and laſtly, in ſuch where property comes {9 the bankrupt aſter- 

Q3 warde, 
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J the prejudice of his creditors; and when upon a 


commiſſion being iſlued, he has beenadjudged a bank- 
rupt, the commiſſioners may aſſign every thing that 
he had in himſelf, or ſuch intereſt as he might law- 
fully part with, at the time he became a bankrupt, 
They have no property, however, veſted in them- 
ſelves, but merely a power under the ſtatutes, of 
ordering and diſpoſing of it for the benefit of the 
creditors. The legal property remains in the 
bankrupt himſelf, though ſo bound from the act of 
bankruptcy that it cannot be altered, until aſſign. 
ment by the commiſſioners . When theſe hare 
executed their power by aſſignment, the property 
is then veſted in their aſſignees, by relation from 
the time of the act of bankruptcy, ſo as to avoid 
all alienations or diſpoſitions of it made after that 
time. And where the act of bankruptcy is by 
Iy1 ing two months in priſon, the relation goes back 


4 Ventr. 360. 2 Jo. 197. e Cary and Criſp, Salk. 108, 
1 Atk. 96. 


— 


wards, whether by deſcent or purchaſe ; I thought it might be 
convenient to' conſider the effect of the aſſignment in all fuch 
caſes, under one common head, as I have accordingly done in 
this ſection. In the next are contained thoſe which relate to 
the effect of the aſſignment in caſes of fraud; where the operation 
of the fraud is the principal queſtion, without reference either 
to the particular kind of the property as af/ignable or 1 
in itſelf, or to the relation of the act of bankruptcy, furtbef 
than as this belongs to every — 2 the * of 
the aſſignmylnt. 

to 
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to the original arreſt, ſo as to avoid all meſne acts Book 111. 


1 7 CHAP. v. 
from that time, as if the arreſt were in itſelf the $a. 11. 


act of bankruptcy. 


This relation, though it may in particular inſtances 
operate with conſiderable hardſhip on other per- 
ſons as well as the bankrupr, and is conſidered as 
the hardeſt caſe which the law of England admits, 
has been laid down as a general rule by the legiſla- 
ture, as the beſt means it is ſaid, of ſecuring credi- 
tors againit ſuch diſpoſitions of their property by 
bankrupts, whether by their own acts, or under 
the authority of legal proceſs at the ſuit of others, 
as after committing ſecret acts of bankruptcy, they 
might other wiſe have but too much temptation as 


well as opportunity of making, to defeat other cre- 


at ditors of the equal diſtribution of their effects. This 
by ſecurity it would have been difficult, perhaps, in 
> any other way to obtain, with reſpect to tranſactions 


under ſuch circumſtances, in which, eſpecially when 
complicated-with legal proceedings, it might not 
always be eaſy to diſtinguiſh or aſcertain the fraud; 
and the hardſhips of individual inſtances are thought 
u to be compenſated by the public advantage arifing 
de u from the generality of the rule; while, at the ſame 
re too time, the exceptions, introduced by particular ſta- 
tutes, are ſuppoſed to confine its operation, as to 
the bankrupt, almoſt ſolely to fraudulent tranſ- 
"hell actions, and as to other perſons, only to the placing 


ect a 24 them 
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| DISPOSITIONS OF PROPERTY AFTER 


them on a level with all the reſt of the bankrupt's 
creditors f, | oi 


I. In the caſe of diſpoſitions of property, made 
After the act of bankruptcy. | 


1. By acts in pais. 


The aſſignment overreaches and avoids all diſ. 
poſitions of a bankrupt's property, made after the 
act of bankruptcy, whether by releaſe or diſcharge 
of debts, payment of money, negotiation of bills or 
notes, fale or delivery of goods, conveyance by 
mortgage, or otherwiſe, &c.# 

If lands are deviſed to a trader; or if an eſtate 
is ſettled upon him for lite, and after intervening 
uſes, remainder to himſelf in fee, with a power to 
change the uſes; he cannot, upon becoming bank- 
rupt, in the one caſe wave the deviſe®, or in the 
other revoke the uſes. | 

No lien upon the bankrupt's property, can be 
acquired after the act of bankruptcy *; and not 
even after the firſt arreſt, in the caſe of lying two 
months in priſon *. | 


f 2 Co. 25, 26. 1 Vez. 328. Loft. 71. 


Burr. 31. 37. Bl. Comm. 486. k Exp. Buſh, 7 Vin. 74. Ver- 

8 2 Co. 25, 26. 2 Vern. 256. non and Hankey, 2 T. R. — 
Forr. 68. 1 Atk. 260. 1 Vez. 328. Falkner and Caſe, 2 T. R. 491. 
Burr. 32. Copland and Stein, Copland and Stein, 8 T. K. 193. 


$ T. R. 199. | Exp. Lee, 2 Vez. J. 285. 
D Good. 88. | | 
| B 


Mg 
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By the law, as it ſtood upon the ſtatute of Eliz. 
there was no diſtinction as to diſpoſitions of pro- 


perty after an act of bankruptcy, between ſuch as 


were made for a valuable conſideration, or the 
contrary; or as to whether the party had or had not 
any knowledge of an act of bankruptcy being com- 
mitted; but a creditor to whom money had been 
paid or goods delivered, though in ſatisfaction of a 
juſt debt, and without notice, or a debtor of the 
bankrupt himſelf, paying him under the like cir- 
cumſtances, were liable reſpectively, the one to re- 
fund what he had received, and the other to pay 
the debt over again to the aſſignees ®. Neither was 
there any limitation as to lapſe of time, againit the 
effect of this relation; and though theſe incon- 
veniencies have been, to a certain degree, remedied 
by the legillature fince, yet the general rule {till 
prevails in all caſes, not expreſsly excepted by 
poſitive ſtatute", whatever may be the hardſhip in 
the particular inſtance ; inſomuch that a bankrupt 
cannot apply any part of his effects, even for the 
neceſſary maintenance of himſelf and his family, 
without the conſent of his aſſignees . The excepted 
cales are, 1. the receipt of debts without notice 
2, payments in the courſe of trade; and, 3. pur- 


chaſers where no commiſſien is ſued within five 
MP 
eds. 


m Ut ſupra. o Thompſon and Councel, 1 
2 1 Bl. 829. „ 
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PAYMENTS IN THE COURSE OF TRADE. 


Receipt of debts without notice, and Payments 
in the courſe of trade. 


By the 1ſt of Ja. no debtor of a bankrupt ſhall 
be endangered by the payment of his debt bond 


fide, before ſuch time as he ſhall underſtand or 


know that he is become a bankrupt : and by the 
19 Geo. 2. no creditor for goods fold to the bank. 
rupt, or for bills of exchange drawn, negotiated, 


or accepted by him in the uſual and ordinary courſe 


of trade, ſhall be liable to refund to the aſſignees, 
any money which before the iſſuing of the commiſſion, 
was bond fide and in the uſual and ordinary courſe 
of trade, received by ſuch creditor before he ſhall 
know, underſtand, or have notice, that he is become 
a bankrupt, or in infolvent circumſtances. 

Notice of the bankruptcy, within theſe ſtatutes, 
means notice merely of the circumſtances or facts; 
and the party will not be permitted to ſay he did 
not underſtand the legal conſequences of them, or 
that he did not know that in law they amounted 
to an act of bankruptcy. His knowledge of the 
facts is ſufficient ; he muſt know the law, and i 
bound by the conſequences. And the 19 Geo. 2. 
ſeems expreſsly to carry it further than notice of a 
ſtrict legal act of bankruptcy, for the words are, 
&« before he ſhall know, &c. that he is become 
bankrupt, or in inſolvent circumſtances.” 


P Vernon and Hankey, 2 T. R. 173. 
Payments 
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Payments made without notice are protected, — III. 


becauſe an act of bankruptcy may be ſo ſecret as 
to be impoſſible to be known ; but no payments 
are protected, if made after a commiſſion iſſued (80), 
though the party ſhould not actually know of it: 
a commiſhon being a public act, of which all are 
bound to take notice. The ſtatute of the 19 
Geo. 2. relates expreſsly only to payments made 
before the ſuing forth of the commiſſion, 

Notice, however, alone is not ſufficient to avoid 
payments made to a bankrupt ; they mutt alſo be 
voluntary”. They will be good though made 
with notice, if the party is compelled to pay by 
ſuit, or a judgement at law, unleſs it is collufive*. 
And it ſeems that the party indebted to a bank- 
rupt, and privy to a ſecret aCt of bankruptcy com- 
mitted, cannot, in an action againſt him by the 
bankrupt, take advantage of it ſo as to avoid pay- 
ment, after a length of time, and no commiſſion 
ſued out, or any ſteps taken to obtain one*. 

In the caſe of lying two months in priſon upon an 
arreſt, the relation will avoid a payment made with 
notice of the bankrupt's being in priſon, thoughat the 


1 2 Co. 26. Hitchcock and Fieem. 349. Holmes and Win- 


S-Ugewick, 2 Vern. 156. Forr. nington, and Calvert and Lin- 
70. gard, 2 H. Bl. 334. 

r 1 Vern. 94. Foſt r and Allan- t Foſter and Allan ſon, 2 T. R. 
ion. 2 T. R. 479. and fee And:ews and Spicer, 


S. C. ibid. Prin and Beale, 3 Keb. 616. 
Keb. 230. Pym and Benſon, 


— ͤů— — 


* 


— 


(80) See below, p. 238, 9. (Wilkins and Caſey.) 
| time 


HAP. V. 
Sect. II. 


— — — 


1 1 
H 
j 1 
* 
= 
; 7 
7 
3 4 
” 


1 71 * 


236 


PAYMENTS IN THE COURSE OF TRADE. 


BOOK 0 time of the notice, the act of bankruptcy is not 


CHAP 
Sect. II. 


complete, the two months not being expired © (81), 


Bankers are exactly in the fame ſituation in 
reſpect of theſe ſtatutes, as all other perſons being 
creditors or debtors reſpectively of a bankrupt. 
If a merchant pay money into a banker's hands, 
the latter is a debtor for the amount as much as 
any other perſon who receives the money ot an- 
other. He is not bound to anſwer the bankrupt's 
draughts after notice of the act of bankruptcy. 
On the contrary, he is bound to know that the 
money in his hands is from that time the money of 
the aſſignees, for which he is anſwerable to them 
only; and no payments made by him, either to the 
bankrupt himſelf, or to creditors upon the bauk- 
rupt's draughts, will, after ſuch notice, be pro- 
tected by the ſtatute *. 


By the 19 Geo. 2. not only the payment muſt 
be in the ordinary courſe of trade, but the deb! 


u King and Leith, 2 T. R. 141. R. 113, Hankey and Vernon, 
* Vernon and Hankey, 1 T. 3 Bro. 313. 


— 


(81) The court conſidered the payment in the caſe here re. 
ferred to, as being not a bona fide payment. Qu. Whether upon 
the ground of notice of the impriſonment merely ? For there 
were other circumſtances of mala fides in the eaſe. If notice of 
the impriſonment merely, were to be held ſufficient to avoid pay- 
ments, how could a trader, when nobody could pay him in that 


| fituation, ever avoid bankruptcy by paying his on debts ? * 


ſee Langſton and Boylſton, 2 Vez. jun. 161. | 


8 mull 
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muſt be in reſpect of goods fold to the bankrupt, or Book 111. 
of bills drawn, &c. by him in the ordinary courſe Seck. ll. 
of trade. 

A payment, therefore, of money to a carrier, for 
the carriage of goods” has been held not to be 
within the ſtature. Nor payment of a bill upon 
which the holder, when it fell due, had given the 
bankrupt time, upon condition of being allowed 
intereſt *; this being conſidered as a lan of 
money at intereſt, and the payment therefore not 
a payment in the ordinary courſe of trade. So 
here the creditor being a ſhip owner, had ob- 
tained a verdict againſt the bankrupt for freight ; 
be and inſtead of proceeding to judgement and exe- 


N cution, gave the bankrupt time, and took a bill 


nf upon a third perſon for the amount, which was 
afrerwards paid, this was held not to be within the 

q protection of the ſtatute *. But where a creditor 

* of the bankrupt before the bankruptcy, directed 


the bankrupt to inveſt the money in ſtock, and 
non, I having been informed that the ſtock was bought, 

and received a copy of a broker's note to that 
_— © cf, he borrowed a ſum of money of the bank- 
rupt, which he repaid with intereſt after a ſecret 
at of bankruptcy. The ſtock was not bought, 
and the creditor applied to prove his whole debt 
under the commiſſion, which was reſiſted upon 


? Bradley and Clarke, 3 T. R. Pinkerton and Marſhall, 2 
197. II. Bl. 334 
* Vernon and Hall, 2 T. R. 

48. 


the 
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the grounds that the money lent muſt be deducted 
as a payment made by the bankrupt, and that the 
repayment, being after the act of bankruptcy, was 
a nullity: but the proof was allowed *, the tranſ. 
action being conſidered as no payment by the bank- 
rupt, but a loan, which being repaid, though 
after a ſecret act of bankruptcy, it was to be con- 
ſidered as if the money had never been lent. 

The 19 Geo. 2. is not only ſpecific as to the 
ground of the debt, but ſeems alſo to relate only 
to payments in money; and though Ld. Hardwicke 
held © that there is no difference between an actui 
payment of money, in ſatisfaction of a debt, and 
the delivery and indorſement of a bill of exchange 
for it, conſidering this only as a medium of pay- 
ment, yet he added, provided the money was re. 
ceived on it before the commiſſion iſſued ($2).” 

The ſtatute of Ja. with reſpe& to payments made 
by a debtor to a bankrupt, contains no reſtrictiona 
to the ground of the debt, or the medium of pay: 
ment: and it has been held“ that the ſtatute 


b Exp. Congalton, 4 Bro. 47. d Wilkins and Caſey, 7 Tk 
_ © Hawkins and Penfold, 2 711. 
Vez. 550. 


as. ** 


—_— _— * 


(82) By this might be meant only that the creditor is not 
bound by it as a payment till the money is actually received upou 
it; and not that he may not avail himſelf of it, as againſt the 
aſſignees if he chuſes ; though the money may not be payad! 
till after the commiſſion iſſued. 

The words of the ſtatute, however, are explicitly, © a 
money received.” 


ou! 


v 
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ought to be liberally conſtrued, and that a pay- 
ment to a bankrupt by the delivery of goods, or a 
bill of exchange, would be the ſame as a payment 
of money. 

And upon this ground, where a debtor to a 
bankrupt, having after a ſecret act of bankruptcy; 
to which he was not privy, accepted bills to the 
amount of his debt, and having delivered them to 
the bankrupt, paid the money upon his acceptances, 
to a third perſon the holder of them; though after 
a commithon had iſſued, it was held a good pay- 
ment (83). 


100 Purchaſers, where no commiſſion is ſued 
ay within Five years. 
* There was no limitation in reſpect of time, for 


the ſecurity of perſons claiming under a bankrupt 
by any act done by him after his bankruptcy, 
NB until the ſtatute of the 21 Ja.; which provides 
that no purchaſer for a valuable conſideration 
ſhall be impeached, unleſs the commiſſion is ſued 
forth within five years after ny perſon decame a 
bankrupt. 

This ſtatute protects only purchaſers ond fide 
without notice of the act of bankruptcy ', for 


EIT * 


— 


(83) I am not aware of any other caſe in which a voluntary 


payment, either to or by a bankrupt, made after a commiſſion 
iucd, has ever been luſtained. 


though 


8. E. Read and Ward, 7 Vin. 119. 
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though it does not mention notice, yet as all the 
ſtatutes are to be conſtrued together and conſidered 
as one, this clauſe is to be compared with that in 
the 13 Eliz. c. 7. ſ. 12. which avoids purchaſe 
before the bankruptcy, if made with notice that 
the conveyance was to defraud creditors, 


Where the aQ of bankruptcy 1s by the execution 


of a fraudulent deed, notice of the deed is not 
ſufficient without notice alſo of the fraudulent 


intent of the deeds. 


Equitable purchaſers are equally within the pro- 
tection of the ſtatute, as purchaſers by actual con- 


veyance at law. 


The few other points, that have been determined 


upon this ſubject, turn moſtly upon the effect of 


the relation of the act of bankruptcy where ſeveral 
acts have been committed at different times, It is 
held * that a /ub/equent act of bankruptcy cannot 
defeat the intereſt which the creditors acquire in 
the bankrupt's eſtate by a prior act; and therefore 
that if after one ac, another is committed by ſut- 
fering a fraudulent outlawry, upon which the 
crown makes a leaſe of the profits of the bankrupt's 
lands, and a grant of his chattels, the outlawry 
leaſe, &c. will not prejudice the creditors, if a com- 
miſſion is ſued within the five years: butif tv MW 
not, the aſſignee, for a valuable conſideration, of the 


E Ibid, Þ Ibid, i Pain and Teap, Suk. 102, 
kings 


PURCHASERS WITHIN FIVE YEARS, Ke. 


the ſtatute, 


The proviſo of the ſtatute is not, that a commiſ- 
ſion muſt be ſued within five years, after ir be- 
coming a bankrupt, but only, after he ſhall become. 
a bankrupt, generally*: and therefore it is held, 
that if after ſeveral acts of bankruptcy, ſale is made 
by the bankrupt, and a commiſſion iſſues within 
five years from the lat act, the fale is avoided '. 
But one who purchaſes aſter an act of bankruptcy, 
will not be hurt by any other act, /uZ/equent to the 
ſale, if no commiſſion iſſue within five years from 
the act preceding the ſale, though within five years 
from the ſubſequent act . An act of bankruptcy, 
ed Wl to avoid a fale, muſt be within five years before 
the commiſſion, and muſt alſo be before the 
ale”. 


2. By acts of Law. 


The relation of the aſſignment, over-reaches not 
only acts in pais, but alſo legal acts and acts on 
record. An award made after a ſecret act of 
bankruptcy, and confirmed by the court in an ad- 
verſe ſuit, has been held not to be avoided by the 
alignment under a commiſſion iſſued afterwards v; 


but it ſeems to be doubtful whether the decree in 
| | 


l Svencer and Vanacre, 1 worth, ib. xr. 1 Lev. ba 
* os n x Lev. ibid, 
Jolliffe and Horne, 1 Keb. 11, 0 1 Ver, 328. Burr. 32. 


Leb. 722. Bradford and Blood- Vern. 229. 


® Spencer and Vanacre, x pÞ Whitacre and Pauin, 2 
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this caſe was not reverſed upon a rehearing *. But 
the legal aQs particularly noticed by the ſtatute, 
are 


Tudgements, Executions, &c. 


All judgments, ſtatutes, or recognizances, whe. 
ther affecting lands or goods r, attachments by the 
cuſtom of London or any other place, obtained or 
made after an act of bankruptcy; and all executions 
or extents not ſerved and executed till after that 
time, though proceedi'ng upon judgments, &c. 
obtained before it, are avoided as againſt the al- 
fignees “. 

The ſtatute is expreſs that the execution or 
extent mult be ſerved and executed before the 
bankruptcy. Though the goods are ſaid to be 
bound by the delivery of the writ (as formerly 
they were by the teſte), that is only as between 
the parties to the judgment on which the execution 
iſſues, ſo that the bankrupt himſelf cannot diſpoſe 
of them after that time; but the commiſſioners 
may, unleſs the writ is actually executed; and de: 
livery of the writ may be a ſerving, but it is not 
an execution of it', But the aſſignment will not 
prevail againit an extent, though the /iberate ſhould 
not be brought or the goods delivered upon it till 
after the bankruptcy, if the goods were appraiſed 


1 S. C. ibid. 21 Ja. c. 19. . 9. 13 Mod. 
r Newland and —, 1 P. W. 446. Str. 981. 1 Vez. 328. Bult. 
92. Orichar and Fletcher, ib. 32 bl. 68. 
747. | t Philips and Thomſon, 3 Le-. 


and 


ATTACHMENTS OUT OF ENGLAND. 


and the writ returned before; for the ſtatute com- 
prehends only judgments, &c. whereof there is no 
execution or extent ſerved and executed, but 
here the extent is ſerved, executed, and returned 
before the bankruptcy *. 


Where the act of bankruptcy is by lying two 
months in priſon, any execution executed after the 
firſt arreſt, though before the act of bankruptcy is 
complete by the expiration of the two months, is 
avoided by the relation * (83). 


Attachments of property Out of England. 


By the laws of moſt countries, perſonal pro- 
perty is ſubject to the law which governs the perſon 
of the owner; and as the owner in this country 
may diſpoſe of his perſonal property abroad, as 
well as of that here, and by the law of England 


* Audley and Halſey, Cro. z Coppendale and B:idgen, 
Car. 148. Burr. 814. 
xS, C. W. Jo. 203. 


— 


(33) On comparing the operation of the ſtatute of Ja. with 
reſpe& to executions, with that of 19 Geo. 2. with reſpect to 


payments, it appears that the ſame creditor who might, without 


notice of the bankruptcy, ſafely receive his debt, either by the 


voluntary payment of the bankrupt, or a compulſory one, as by 
inſtituting a ſvit, but ſtopping ſhort of execution, would loſe it 
by proceeding to execution, that is, if he availed himſelf of the 
remedy the law holds out to him to render his ſuit eflectual. 


R 2 every 
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ATTACHMENTS OUT OF ENGLAND. 


of his bankruptcy is diveſted out of him and tranſ- 
ferred to his aſſignees, ſo therefore the aſſigument, 


it is ſaid, under a commiſſion againſt him here, 


veſts in his aſſignees, all his debts and other per. 
ſonal effects in a foreign country, in all caſes where 
there is no poſitive law of that country to prevent 
it. The bankrupt ſtatutes of Eliz. and Ja. are ſup- 
poſed even to have had property of this kind in 
contemplation at the time they were paſled : the 
words of the former, which enable the commiſſion. 
ers to diſpoſe of © the bankrupt's money, &c. and 
debts whereſocver they may be found or known,” 
being ſufficiently large to include it; and the 
ſtatutes of James againſt priorities obtained by 
foreign attachment according to the cuſtom of Lond, 
uſing theſe words, it is ſaid, only by way of inſtance 
or illuſtration, but really meaning all foreign at- 
tachments at home or abroad, made “ in ſuch 
manner as is carranted by the cuſtom of London.“ 
Perſonal property then, by the law of nations, fol- 
lowing the perſon, and that property being by the 
law of England veſted in the aſſignees from the 
time of the bankruptcy, it is held that to permit a 
creditor, ſubject to the law of England, to obtain a 
priority againſt the aſſignees by attaching the 
eftets abroad after the bankruptcy, would be to 
permit a direct contravention of that very law to 


which the party owes ſubmiſſion and * 
An 
3 
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And though the judgment of a foreign court, ob- Book 11t. 
tained by a creditor under ſuch circumſtances, Sect. il. 
may be binding between the parties to the ſuit, 
yet that a recovery ſo obtained, conſidered other- 
wiſe than as a recovery to the uſe of the aſſignees, 
would be in violation of an Engliſh act of par- 
liament ; and that ſuch recovery ought, therefore, 
to be taken to be for their uſe, and upon which 
they may have an action as for money had and re- 
ceived ; the ground of which, it is faid, is collateral 
to and even in affirmance of the judgment. 
Upon theſe grounds it has been determined , 
that if a creditor, having notice of the bankruptcy, 
e and all the parties being re/dent in England, and 
dy the debt contracted in it, avails himſelf of the pro- 
n, ceſs of the law of England (as by making an affi- 
davit of his debt), to proceed by attachment againſt 


\ 


* the bankrupt's effects in another country either 
ap ſubject to or independent of the crown of Great 
4 Britain, and obtains judgment and execution ; he 
Ol; 


cannot retain it againſt the aſſignees. 

To 'the general propoſition, however, of the 
aſſignment here paſſing the effects in a foreign 
country, ſo as to give a preterable title to the 
alſignees, it is admitted there may be exceptions, 


Hunter and Potts, 4 T. R. —Contra, Waring & Knight, 
182. Sill and Worſwick, 1H. Bl. Co. B. L 305. Cleve and Mid, 
665. Philips and Hunter, 2H. 1». 303. ani Mawdefiey and 
Bl. 402. Diſſent. Ld. Ch. J. Eyre. Pake, cited 2 H. Bl 629. 
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by the particular law of the country ; and that a 
creditor in that country obtaining payment of his 
debt, and afterwards coming to this country, 
would not be liable to refund to the aſſignees here, 
if the law of that country preferred him to the 
allignecs ®. 

The courts in England, it is true, recogniſe the 
laws of other countries, in giving effect to an 
aſſignment, made under a law in thoſe countries 
analogous to our bankrupt law, againſt a creditor 
here who, after ſuch aſſignment (84), recovers upon 
a foreign atrachment here, a debt dae to the bank- 
rupt in this country. 

But with reſpect to the recognition by other 
countries of our bankrupt laws, ſo far as to give 
effect to an aſſignment under a commiſſion againſt 
a baiikrupt here, in preference to an attachment 
made in their own courts by an Engliſh creditor, 
I find no expreſs determination, except in Ireland, 


There, it has been ſolemnly determined, that 2 


creditor in England, proceeding by attachment in 
Ireland, after the bankruptcy of a perſon in this 
country, to recover a debt due to the bankrupt in 


d Sill ard Worſwick, 231, Jollett and Deponthieu, 
© Solomons and Roſs, 1H. Bl. ib. 132. 


— 


— 


(84) By the laws of Holland (as appeared in evidence in one 
of the caſes above referred to), the relation is not as in England, 
to the time of the act of bankruptcy, but only to that of the 
appointment of the curators or aſſignees. 


that, 


ſidered as Englih debts, 
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allignees here * (85). 


« Neale and Cottingb am, 1 H. BI. 132. 


—— — 


— 


(85) The court of Seffion in Scotland, though they give 


effect to the aſſignment under the commiſſion in England, ſo 


far as to allow the aſſignee to /ue in Scotland, conlideriag it as 
equivalent to an aſſignment by the bankrupt himſelf, yet ſcem 
to conſider the queſtion, in caſes of comp7iution with third per- 
ſons, as being to be decided by the locality of the contra, or 
of the jubze# of the debt, and not by the er domicilii of the 
terſon to whom the debt is due. In Wilſon's caſe, (Bradſhaw 
and Roſs, aſſignees of Wilſon, agaialt Fairholme and others, 
Coll. of Decis. Vol. I. p. 198.) who was a native of Scotland, 
but reſident in England, the debts which were attached in Scot- 
land (after the act of bankruptcy), were coniiituted by bonds 
granted and made payable in England. The afhgnces under 
the commiſſion contended that they ought to follow the lex {oct 
eontradlur, and that the debts being contracted in Eglind, the 
bonds made in the Englißß form, payable in England, and the 
ereditor (i. e. the bankrupt) reſident in England, they were iu 
every view Engliſh debts. The attaching creditors, on the 
other hand, argued, that though the ſolemnities of a contract 
may be governed by the leæ loci contrudus, yet legal Giligence on 
ſuch contracts mull be regulated by the law of the country to 
whoſe juriſdiction the debtor is ſubject, and in which the dili- 
gence is uſed, That the commiſſion might ſuperſede diligence 
from the courts of England, againſt debts within the juriſdiction 
of thoſe courts, but not that againſt thoſe within the juriidict ion 
of another country, and that the juriſdiction of the courts in 
Scotland extended both to Captain Wilſon and the bonds. — The 
court preferred the title of the aſſignees, but expreſsly upon the 


ground, that the debts in queſtion being debts contraticd after 
the Englb form, or made payable in England, were to be con- 
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Though the Engliſh creditar who obtains pay- 
ment by attaching the elites abroad after the 
bankruptcy, is liable to the aſlignees, yet the gar- 


In a ſubſequent caſe (Crawford and others againſt Brown 
and Crow, aſſignces of Duulop, Coll. of Decis. Vol. II. p. 319), 
the circum{linces of the debts being juſt reverſed, the court, 
adhering to the ſame principle, decided again the afſignees, 
Donlop, a native of Jcotland, but occaſionally reſident in 
England, became a bankrupt in England, and a commiſſion 
u-d, Before the commiſſion, but after the act of bankruptcy, 
the plaintiffs attached ſome debts due to Dunlop in Scotland. 
In a competition between them and the aſlignees, the latter 
relied upon Wilſon's caſe; and contended that the legal aſſign- 
ment under the commiſſion had the ſame effect as an aſſignment 
by che creditor (the bankrupt) himſelf, It was anſwered, that 
the debts in queſtion being none of them contracted, or payable 
in England, but in Scotland, were ſubject to the juriſdiction of 
the courts of Scotland and no other: That an Engliſh fatute 
could have no effect beyond its own juriſdiction, any more than 
the retroſpe& of the act 1696 (relation of the bankruptcy 
under a particular act of the Scotch parliament), would be effec 
tual in England or Holland, or the retroſpe& of the ordinances 
in France, would in Scotland or England: That in Wilſon's 
caſe, the title of the aſſignees was preferred only in reſpect of 
Engliſh debts, but that the judgment was the contrary way as 
to the Scotch debts; and that this had been ſo determined alſo in 
the caſe of Ogilvie againſt the creditors of Aberdeen, 1747. The 
aſſignees in reply infiſted, that the debts in queſtion being con- 
tracted in Scotland, and made payable there, made no difference; 
that mobilia ſequuntur perſanam, and therefore mult be governed 
by the ſtatutes of England, where the creditor (the bankrupt) 
reſided when the commiſſion was taken out.—The court pre- 
ferred the title of the arreſters of the debts due in Scotland, to 

hat of the aſſiguees. | 
t 8 f 2 , 
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niſhee himſelf, of whom the debt has been ſo re- Book ur. 
CHAP. V. 
. covered, is not compellable to pay it over again. be . It. 


; By the bankruptcy, the debt is ſo far veſted in the 
aſſignees, that if not attached, the debtor is an- 
ſwerable immediately to them; but if before re- 

n covery by them, it is attached bond fide by regular 

) procels according to the law of the place, the aſ- 


. ſignees cannot recover it againſt the garniſbee . 

in 

on To the rule of acts of law avoided by the aſſign- 
went, there is one diſtinguiſhed caſe of exception— 
chat of 

50s Extents of the Crown. 

ent | 

£ An extent for the crown, which binds the pro- 


of WM perty of him againſt whom it iſſues, from the refs 
we WM of the writ , will bind the effects of a bankrupt, 
han WW for the debt of the crown, if zefted at any time be- 
fore actual aſſignment ; becauſe till then, the legal 
property is not out of the bankrupts: and though 
in the caſe of a ſubject, the aſſignment, when exe- 
cuted, veſts the property in the aſſignees, by rela- 
tion, from the time of the act of bankruptcy, ſo 
that no lien can be acquired in the mean time, yet 
relations, which are but fictions in law, do not 
operate to prejuthce the crown *, 


* Le Chevalier and Ly nch, £ os and raed. 7 Vis 
Doug. 170. 104. 2 Vez. 295. 
t Stringfellow's caſe, Dyer 67. 8 r. * * R. 424. 
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An extent not teſted till after an actual aflignment, 
comes too late, becauſe by aſſignment the property 
is altered and transferred to third perſons, 

If an extent is teſted the ſame day the aſſign- 
ment is executed, the crown is preferred *. 
An extent teſted before the fiat or award of it 


dy the court, is irregular ; and if the fat is ſub- 


ſequent to the aſſignment, the aſſignment will pre. 
vail againſt the extent teſted before the fat *. 

A ſeiſure under other proceſs, for a debt to the 
crown, as under a warrant of commiſſioners of the 
land-tax for land-tax money in the hands of the 


collector, though the warrant itſelf is not equal to 


an extent ſo as to bind from the date, creates a 
lien before actual aſſignment, upon the ſame 
grounds, that till aſſignment, the property is not 
out of the debtor, and that relations cannot bind 
the crown”, And the lien is complete by the 
ſeizure, though the actual ſale ſhould not be till 


after the aſſignment". 


In certain caſes, the exciſe acts charge the ſub- 
jets of the particular duty, the materials, and 
utenſils, into whoſe hands ſoever or by whatever 
title or conveyance they come, with all the duties 
unpaid ; not only with thoſe unpaid on account of 
ſpecific effects in poſſeſſion, but with all previous 
arrears due for former effects. Under thoſe acts, 


1 Str. 982. 2 Vez.295- . | King and Man, Str. 749- 

* King and Crump, 2 Sho, _ ® Batſey and Dawlon, Str. 
487. Park. 126, 2 V<Z. 295 978. 
| a Ibid, 5 
therefore, 


therefore, the crown is held to have ſuch a lien 


EXTENTS OF THE CROWN. 


for all ſuch duties unpaid at rhe time of the bank- 
ruptey, that the re remain liable evenafter actual 
aſlignment; and though this ſhould be made with- 
out notice of the king's debt, and before an ex- 
tent or other proceſs iſſued on behalf of the 
crown *. | 

And in the caſe of a forfeiture of double duties, 
for being in arrears on account of the ſingle duties; 
all ſuch effects as, at the time of the bankruptcy, 
were chargeable, under the particular exciſe act, 
with the double duties, will continue to be ſo in 
the hands of the aſſignees; though the conviction 
and warrant of diſtreſs upon it for the double 
duties, are ſubſequent both to the bankruptcy and 
to the aſſignment; the aſſignees ſtanding exactly in 
the place of the bankrupt as to this ſort of lien, 
and taking the property ſubject to all the ſame 
charges. 

A warrant to ſeize the bankrupt's poods and 
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chattels,” upon a conviction under the exciſe laws 


for a forfeiture incurred by concealing ſoap, after 
a proviſional aſſignment executed, was held to be 
bad ©; 1. becauſe they were not then the goods of 
the bankrupt ; 2. becauſe the ſtatutes do not make 


the goods generally liable, but only the ſpecific ſub- 


o Caſe; of Malt Dut'es, Atty P Caſe of Duties upon Candles, 
Gen! and Senior, Doug], 416, Stracy and Hul'e, Dougl. 411. 
King and Fowler, id. 4 Au.:tin and W hitzhead, 6 

| T. R. 436. 
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&c. (86). 


— When the king's debt has been ſatisfied; as by 


a ſurety of one who becomes bankrupt, Q. Whe. 
ther an extent in aid iſſued after the bankruptcy, 
binds as in the caſe of à debt due actually to the 


crown (87). 


II. In the caſe of diſpoſitions of property, where the 
bankruptcy Intervenes in ſome part 
of the tranſaction. 


Though a trader cannot, after committing an ad 
of bankruptcy, diſpoſe of his effects, or enter into 
any contract that will be binding with reſpe& to 
them, yet down to the moment of the a& of bank- 
ruptcy, he has the entire dominion over all his 
property as much as at any time antecedent ; and 
any diſpoſition of it, whether by his own act or by 
act of law, or any contract entered into with reſpe& 
to it, will be valid if made without fraud, and 
completed before the bankruptcy *. But if the a& 
by which the property is ſought to be transferred, 

rKing and Pixley, Bunb. * Burr. 2239. 
202. acc. Jeffrys and Williams, 


Skinn. 162. cont. 


— — 


— 


(86) The court deciding upon the form of the warrant, al. 
forded no occaſion of determining whether the lien under theſe 
acts extends to penalties as well as duties; but the words of the 
acts ſeem equally to extend to them. 


87) As to fraudulent extents, ſee below, title Efet of the 
Aanment in caſes of Fraud. 
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is not completed before that time, the intervening Book nr. 


act of bankruptcy will generally avoid it.. A 
queſtion, however, has frequently occurred, how 
far under the particular circumſtances an act ſhall 
be conſidered as complete, ſo as to velt the pro- 
perty abſolutely before the bankruptcy. 

It has been laid down generally“, that where 
the owner of goods or lands cannot by his own 
a& control a gift or a charge which he has made, 
it will not be defeated by his becoming a bankrupt. 
So, if lands are bargained and ſold before the 
bankruptcy, the commiſſioners cannot aſſign them, 
though the deed is not inrolled till after : and the 
eſtate veſts in the bargainee, by the bargain and 
fale, by relation from the execution, and not by 
the inrol/ment *. 

If goods or lands are given on a condition pre- 
cedent, and the donor becomes bankrupt, and 
afterwards the condition is performed, this will 
defeat the power of the commithoners ? : or, if one 
makes a leaſe for years, on a condition to be fee, 
and before the condition performed, becomes bank- 
rupt, and the condition 1s performed afterwards *. 

A creditor of the bankrupt's upon a note of 
hand, inſiſting upon payment, gave up the note, 
upon receiving an order, upon an intended pur- 
chaſer of ſome property of the bankrupt's, dire&- 


ing him to pay mY amount out of the purchaſe 


t Burr. 2239. Cowp. 123,5. C. ib. 
* Audley and Halley, W. S. C. ib. 
Jones 203. | = $, C. ib. 


money; 
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BOOK nt. money; who agreed to do ſo, and that when the 
"Ge... conveyances were prepared and the purchaſe 
——— money to be paid, the creditor ſhould receive 
notice to attend, The creditor, receiving notice, 
attended accordingly; but before the buſineſs 
could be gone through, the bankrupt leaving the 
room, was arreſted, and a commiſſion afterwards 
iſſued. This was held to be not an inchoate 
tranſaction, but that the order fixed the money 
the moment it was ſhewn to the purchaſer. 
But the principal caſes in which queſtions of this 
kind have ariſen, are, 1. where the act that is 
done is merely that of conveying the legal eſtate; 
2. where the act is complete on one fide before 
the bankruptcy, but the aſent upon the other is | 
ſubſequent to it; and laſtly, where property that 
has been conſigned, is /opped in tranſitu, that is, be · 
fore it comes into the poſſeſſion of the party. a 


Acts done merely to convey the 
Legal eſtate. 
If a trader, for a valuable conſideration, before 
his bankruptcy, aſſigns goods at ſea, and delivers 


the policy of inſurance, with the letters of advice, I © 
and at the ſame time gives an undertaking to in- > 
dorſe and deliver over the bill of lading as ſoon v 
as it arrives; ſuch indorſement will be good againſt K 
the aſſignees, although between the aſſignment and 8 
indorſement, an act of bankruptcy intervenes A, 

« Yeates and Groves, 1 Vez. v Lempriere and Paſley, 2 T. 8 
þ 280, | R. 485. 


Or 


T. 
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Or if before an act of bankruptcy, he delivers BOOK 10. 
over a bill of exchange, for a valuable conſider- Set. i 
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V. 


ation, but forgets to indorſe it, he may indorſe RO ID 


after the bankruptcy. 

Though the bankrupt himſelf, in ſuch caſes, has 
the legal eſtate in him at the time of his bank- 
ruptcy, the real and beneficial intereſt is in the 
creditor. The bankrupt is bound to make the 
indorſement, and the aſſignees would be ſubje& 
to the ſame equity. 

Even without indorſement or other regular 
aſſignment, if the writings which are the documents 
of the right to the property, are delivered before 
the bankruptcy, and the property is in a ſituation 
or of a kind not to admit of a ſpecific delivery, 
as goods at ſea or choſes in action; the creditor 
would have an equitable lien upon it, which would 
be available againſt the afſſignees *, 


Property delivered before, but not Accepted 
till After the bankruptcy. 


In contracts for the transfer of property, the 
aſent of the alienee, is, as in all caſes of contract, 
eſſential to their final completion. In caſes of ſale, 


where goods are delivered immediately to the 


vendee, the contract, by the delivery on the one 
hand and acceptance on the other, takes effect at 


Smith and Pickering, 4 Brown and Heathcote, x 
Peake 30. Atk. 160. 


once, 
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BOOK 111. once, being complete in both its parts at one and 
Sect. II. the ſame time. But where the goods are not de- 
—— livered immediately to the vendee, but to a third 
perſon as a truſtee for his uſe ; there, although by 

ſuch delivery to his uſe, the property is ſaid to veſt 

in him immediately, and even before notice to him 

or agreement on his part :: yet the contract is not 

finally complete, but remains open, and ſubject to 

a diſagreement afterwards; on the part of the vendee 

in all caſes, and ſubject alſo on the part of the 


vendor to be revoked or countermanded at any 


time before actual delivery to and aflent by the i 
vendee, in caſe the delivery to his uſe is made | 


without any precedent conſideration; as where goods il ; 
are not paid for beforehand, or not delivered in b 
ſatisfaction of a debt. In ſuch caſe, an act of bank- 4 
ruptcy in the vendor, intervening before actual de- 
livery to or aſſent of the vendee, operates as a 
countermand or revocation by the vendor, and the Wi 
property will veſt in his aſſignees', Bur if the de- Wl... 
livery is made pon à precedent conſideration, the ( 
property is thereby transferred abſolutely to the fo 
perſon to whoſe uſe the delivery is ; ſo that the qui 
allignees of the vendor cannot take the goods WM. 
back, though an act of bankruptcy intervenes be- any 
fore an actual aſſent or delivery: for though the not 


3 Co. Butler and Baker's 2239. Harman and Fiſher, : 
caſe. | Cowp. 125. thei 
£ Alderſon and Temple, Burr. 


vendee n 
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would be confidered either as reveſting in the 
original owner, or as never having been out of 
him, yet the aſſent will be imended | in the caſe of 
a precedent conſideration, and the contract will, 
for the ends of juſtice, be preſumed complete, 
unleſs an actual diſſent appears s. 

Where, therefore, two traders being partners 
and reſiding in the country, received before their 
bankruptcy a- quantity of goods irom their corre- 
ſpondents in London, and upon finding their affairs 
in a declining condition, ſent the ſame goods to a 
third perſon, with orders to deliver them back to 
their correſpondents, and ſhortly after becoming 
bankrupts, wrote to their correſpondents to inform 
them of the ſtate of their affairs, and to give them 
notice of what they had done with the goods, who 
as ſoon as poſſible ſignified their conſent to take 
them again: it was held, that the delivery in this 
caſe, being founded upon a good conſideration, 
(the bankrupts being indebted to their corre- 
© pondents to more than the value of the goods ih 
queſtion), was not countermandable; and there- 
bre that the act of bankruptcy intervening before 
& ay aſſent on the part of their correſpondents, did 
ne ¶ not prevent the property from veſting in theſe ab- 
lolutely, and the court ſaid they would preſume 


ex, © * * 
their aſſent, it being for their benefit“. 
ee * Burr. ib. d Atkin and Barwick, Str. 
165. 
"WE The 
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nook it. The determination in this caſe has been ſince 

Sect. It, Tepeatedly confirmed, though upon ſomewhat dif. 
ferent grounds; namely, that the property never 
in fact veſted in the &2nktrupts, they having refuſed 
to accept the goods, and returned them *', and that 
all parties intereſted; having agreed to reſcind the 
contract, put an end to the ſale as if it had never 
taken place“. 

So where goods were ſold and delivered to an 
agent of the vendee, having a general authority 
to make purchaſes for him, but before the tran. 
action took place, the principal knowing himf{clf 
to be inſolvent, ſent an order to his agent to make WO | 
no more purchaſes, and if he had made any, to let , 
the perſons have their goods back again, upon the | 
receipt of which order, the agent applied to the 
vendors to take their goods again, and who agreed 
to do ſo: in ſuch a caſe, though the property was 
apparently diveſted out of the vendors at the time 
of the fale, according to the opinion the parties o 


then had of the tranſaction, it was not fo in reality, al 
becauſe the delivery to the agent of the vendee if 
was controlled by the prior order of the principal ba 
and it was competent for the parties by their mutual 
agreement to reſcind the contract as if it had nevet * 
3 5 
exiſted | (87). Bu 
— 
1 Harman and Fiſher, Cowp. * „ T. R. 214. 6 T. R. 85 6 i 
123. | 1 Salte and Field, 5 T. R. 2 ef it 
* a ca 


(87) And it was heid (ibid.) that ſuch as by an age" chou 
done bona file and in purſuance of his authority, before be kneſi bene, 
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But if goods are aQually delivered and accepted 
before the bankruptcy, the parties cannot, after- 
wards, in contemplation of an inſolvency, put an 
end to it, as if it had never taken effect: for by 
the delivery and acceptance the contract is com- 
pleted, and cannot be reſcinded by any ſubjequent 
act, to the prejudice of fhird perſons ”. . 

If a vendor, after contracting to ſell for ready 
| WH money, delivers the goods without demanding it; 
an act of bankruptcy in the vendee, intervening 
before the delivery, will not avoid the ſale by the 
non-payment of the money ; for the fale is made 
complete by this act of the vendor himſelf, which 
veſts the property in the vendee, as a complete 
fale ab initio without ready money v. 


Property ſtopped in tranſitu. 


melt Where the vendee of goods becomes inſolvent 
es or a bankrupt before they have been paid for, it has 
ity. always been conſidered as a great hardſhip, even 
dee it they have been actually delivered before the 
ipal bankruptcy, that the vendor ſhould be obliged to 


m Barnes and Freeland, 6 T. n Haſwell and Hunt, cited 5 
R. 80. T. R. aft. 


1— Py 


83 — 


benefit. 


8 2 give 


of its being recalled, were good; and that the principal in ſuch 
a cale could not avoid them, if they were to his difadvantage, 
though he might conſent to avoid thoſe which were for his | 
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PROPERTY IN TRANSITU. 


give up all claim to the goods, and come in only 
as a creditor under the commiſſion; and for which 
it 18 ſaid no ſubſtantial reaſon. can be alleged, but 
that of the general credit which the bankrupt is 
enabled to gain by being permitted to have goods 
in his cuſtody *. But when goods are not delivered 
immediately to the vendee, but ſent or conſigned 
from a diſtant place, and delivered in the firſt 
inſtance to a third perſon, as a carrier or maſter 
of a veſſel, to be carried and delivered to the con- 
ſignee ; in that caſe, if the goods have not been 
paid for before-hand, and the conſignee becomes 
inſolvent or a bankrupt before the arrival and 
delivery into his poſſeſſion, it has been determined 
in a multitude of caſes?, that the conſignor may 
ſtop them while they are yet in tranſitu; and if he 
can obtain poſſeſſion of them again by any means 
ſhort of violence or fraud before actual delivery, 
he will be entitled to retain them againſt the con- 
ſignee or his aſſignees. 

This is perfectly ſettled as between conſignor 
and conſignee; but as between the conſignor and 
third perſons, in caſes where bills of lading having 
been made out and tranſmitted to the conſignee, 


are aſſigned by him to a third perſon for à valuable 


conſideration without notice of the goods not having 


0 1 Atk. 249. ib. 245. Exp. Walker, Co. B. 
y Wiſeman and Vandeput, IL. 419. Exp. Wilkin!on, cited 
2 Vern. 203. Exp. Clare. Co. B. Ambl. 400. D' Aquila and Lan- 
L. 455. Exp. Frank. cited x bert, ib. 399. Birkett and Jel- 
tk. 250. Snee and Pielcctr, kins, cited Cowp. 296. 


been 


PROPERTY IN TRANSITU. 


been paid for, the queſtion as to the effect of ſuch Book 111. 
CHAP. V. 
aſſignment, upon the conſignor” s right of ſtopping Sect. It. 


the goods in tranſitu, has given riſe to a great 
difference of opinion and contrariety of deter- 
mination. 

Againſt the right of the conſignor to ſtop in 
tranſitu, as againſt an affignee of the conſignee for 
a valuable confideration without notice, it has been 
held e, that a bill of lading made out by a con- 
ſignor, directing the delivery of goods either to a 
particular perſon by name, or to the order of the 
ſhipper, and indorſed by him either in blank or to 
a particular conſignee, is in its nature a negotiable 
inſtrument ; which transfers the property at law, to 


the conſignee, in the ſame manner as the indorſe- 


ment of a bill of exchange is an aſſignment of the 
debt contained in it to the payee : that the right 
to ſtop in tran/itu was originally allowed in equity 
for the relief of the con/ignor againſt a confignee who 
had not paid for the goods, becauſe it was con- 
ſidered as unconſcionable to prevent a con ſi nor 
in ſuch caſe from getting them back again it he 
could, before they were actually delivered: that 
this, however, was founded only upon equitable 
principles, and though adopted in courts of law 
ſince the caſe of Snee and Preſcott in Chancery, 
yet that it is only an exception to the rule of law 
by which the property veſts abſolutely in the con- 


1 Lickbarrow and Maſon, 2 T. R. 63. S. C, 5 T. R. 683. 
1 | a ſignee 
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ſignee by indorſement and delivery of a bill of 
lading : but that an indorſee of the conſignee 


&—”. ſtands in a very diflerent ſituation ; he gives credit 


to the bill of lading, truſts only to the indorſement 
of that as of a negotiable inſtrument, and if he 
takes it for a valuable conſideration without notice, 
the property is as abſolutely and effectually tranf- 
ferred to and velted in him, as a debt aſſigned by 
the indorſement of a bill of exchange under ſimilar 
circumſtances; in which caſe though the con- 
ſideration may be gone into as between the origi- 
nal parties the drawer and payce, yet it cannot as 
between the drawer and a third perſon, an indorſee, 
for a valuable conſideration without notice: that 
the conſignor, by indorſing the bill of lading to 
the conlignee, by his own act puts it in the power 
of the latter to aſſign it by indorſing it over; and 
to allow the right of the conſignor as againſt ſuch 
indorſee, would be to enable the original parties to 
commit a fraud upon a third perſon, a bond fide 
purchaler: and finally, that this difference of 
effect of the indorſement, in theſe different caſes, is 
founded, not upon the cuſtom of merchants, which 
only eſtabliſhes that fuch an inſtrument may be 
indorſed, but upon legal principles, the ef of 
ſuch indorſement being properly a queſtion of 
law, | . 

On the other hand, it has been held, that a 
bill of lading conveys nc intereſt, but merely an 
r Maſon and Lickbarrow, 1 H. BI. 357. 

authority, 


PROPERTY IN TRANSITU. o 


authority, to the maſter to deliver the goods, and BOOK 111. 


to the conſignee to receive them and diſcharge the 
ſhip-maſter as having peformed his undertaking : 
that if it did more, the poſſeſſion of a bill of 
lading would have greater force than the actual 
delivery of the goods themſelves, for though the 
poſſeſſion of goods is primed facie evidence of title, 
yet that may be of different kinds, according to 
the title by which it is acquired; and the perſon to 


whom ſuch poſſeſſion is transferred by delivery, 


mult take his hazard of the title of his author. 
As the indorſement of a bill of lading is an aſſign- 
ment of the goods themſelves, it differs eſſentially 
from the aſſignment of a debt by indorſement of a 
bill of exchange; which can only be uſed for that 
ſpecific purpoſe, and the negotiability of which is 
founded upon the cuſtom of merchants and poſitive 
law, and which thereby paſſes the whole intereſt in 
the debt ſo completely that the holder for a valuable 
conſideration, without notice, is not affected even 
by the crime of the perſon from whom he received 
it: that bills of lading, on the contrary, may be 


aſſigned for as many different purpoſes as the goods 


themſelves may be delivered; they may be indorſed 
to the true owner of the goods by the freighter 
acting merely as his ſervant, or to a factor to ſell for 


the owner, or by the ſeller of the goods to the 


buyer; they are in no certain form; they ſeldom, 
upon the face of them, bear any indication of the 


purpoſe of their indorſement; and their tenor is 


84 often 
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often purpoſely falſe: no commercial author 


Seet. II. ſpeaks of them as a negotiable inſtrument, tranſ. 
—— fcrring property like a bill of exchange; and in 


ſeveral inſtances, evidence has been given that they 
were not ſo conſidered, even in the received opi- 
nion of merchants ; that as there is no poſitive 
law, neither can any cuſtom of merchants apply to 
ſuch an inſtrument, and which being ſo various in 
its form and uſe, it is impoſſible to apply to it the 
ſame rules as govern bills of exchange : that a 
bill of lading 1s therefore not negotiable, though it 
may be aſſigned ; but that ſuch aſſignment paſles 
only ſuch right and no better, as the perſon aſſign- 
ing had in it: that even as between conſignor 
and conſignee, the right to ſtop in tranſitu is not 
merely a reliet afforded by courts of equity, upon 
equitable principles only, and adopted ſince by 
courts of law; but a ſtrictly legal right, and founded 
upon legal principles : that in our oldeſt books, 
payment of the price was conſidered as a condition 
precedent in the contract of ſale, and if the goods 
were not paid for, the contract was conſidered as 
incomplete, and the property as not veſting in the 
vendee before actual delivery into his poſſeſſion : 
that ſince the variety of dealing introduced by the 
increaſe of trade, it has been found neceſlary to 
allow of a conſtructive delivery and poſſeſſion in 
many caſes, ſo far as to enable the vendee to act in 
ſome reſpects as owner of the goods, to aſſign them, 
ſue third perſons, &c.; but that ſtill the title of the 

© vendor 
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vendor is never entirely diveſted till actual delivery, 
and he may therefore for juſt cauſe countermand 
it and {top the goods in tranfitu : that the caſe of 
Snee and Preſcott was determined upon legal 
grounds, and is an authority not only for the 
right of the vendor while unpaid, to retain againſt 
the conſignee, but even againſt thoſe claiming 
under the conſignee by aſſignment for a valuable 
conſideration without notice: and that there are 
caſes at law to the ſame effect. And upon the 
whole, that the right as between conſignor and 
conſignee being admitted in all caſes, and this be- 
ing a perfectly legal right of property in the thing 
itſelf, and not founded only upon a perſonal ex- 


merely on the ground of iniquity, and as contrary 


| to good faith, does not ceaſe even as agaiuſt a 
| purchaſer from the conſignee for a valuable con- 
; ſideration without notice (88). 

1 In 
5 — — — — —— 
18 (88) After this determination, reverſing the judgment in the 


e court of King's Bench, the caſe being carried to tlie Houſe of 


ſpecial verdict was found, ſtating the fame ſacts as had been 
given in evidence on the former trial; but the jury alſo further 
found, * That by the cuſtom of merchants, bills of lading, ex- 
preſſing goods to have been ſhipped by any perſons to be de- 
lvered to order or aſſigns, are, at any time before arrival, nego- 
able and transferable by the ſhipper to any other perſon, by 
che ſhipper indorſing his name, and delivering or tranſmitting 
the ſame fo indorſed to ſuch other perſon. And that the pro- 


perty 


ception to the conſignee, precluding his demand 


Lords, a venire de novo was awarded; and upon the trial a 
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In conſidering, however, the doQrine of the con- 
ſignor's right to ſtop in tranſitu, as againſt the con- 
ſignee, to be merely an equitable right founded upon 
principles originally eſtabliſhed in courts of equity, 
the court of King's Bench did not mean at the ſame 
time to impeach that doctrine as adopted ſince by 
courts of law: but only to narrow the extent of 
it, ſo as to prevent its operating to the prejudice 
of a bond fide purchaſer for a valuable conſidera- 
tion without notice. The ſame court has held *, 
that if an aſſignee of the conſignee purchaſes with 
notice of the goods not being paid for, he muſt 


Salomons and Niſſen, 2 T. R. 674. 


— — 


perty 1s transferred to ſuch other perſon by ſuch indorſement, 
and delivery or tranſmiſſion. And that by the cuſtom of mer- 
chants, indorſements of bills of lading in blank, that is, by the 
ſhipper with his name only, may be filled up by the perſon to 
whom they are ſo delivered or tranimitted, with words ordering 
the delivery of the contents to ſuch perſon. And according 
to the practice of merchants, the ſame, when filled up, have the 
ſame effect as if they had becn done by the ſhipper, when he 
indorſed the bill of lading with his name as aforeſaid.” — The 
court of King's Bench in giving judgment did not enter into 
any further argument (underſtanding the caſe was to be carried 
to the Houſe of Lords), but ſimply expreſſed their adherence to 
their former opinion, 

The cuſtom as found by this ſpecial verdict, ſeems to g0 
beyond what has ever been contended far. It makes no diſtinction 
of indorſements, whether as between priucipal and factor, 0 
between vendor and vendee, or whether with or without cok 
ſideration, or with or without notice, &c. 


ſtand 
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ſtand in the ſame ſituation with the conſignee him- BOOK. III. 


ſelf, and that the conſignor may ſtop in tranſitu, 
and retain poſſeſſion as againſt ſuch afſignee. 

The right of ſtopping in tranſitu is not taken 
away by the conſignee's having paid in part for the 
goods, but ſubſiſts unleſs the whole of the price 
has been paid *(89). 

Nor by the conſignee's making himſelf liable by 
accepting bills upon the credit of the conſignmentsv. 
In all caſes where goods are ſent in the way of ſale, 
the conſignee is liable to pay; but till payment the 
owner, in caſe of his failure, may ſtop them in 
tranſitu. 

But the conſignor's right 1s gone, when the value 
has been paid; then the ſale is complete, and lien 
is out of the queſtion *. 

Or when the goods are delivered into the poſ- 
ſeſſion of the vendee. | 

What ſhall be conſidered as ſuch a delivery as will 
diveſt the vendar's right to ſtop in tranſitu, or under 
what circumſtances goods ſhall be confideredas being 
in tranſitu or not, mult obviouſly depend upon cir- 
r Hodgſon and Loy, 7 T. R. u Kinloch and Craig, 3 F. 


440. R. 122. 
x Ibid. 


te month. 


(89) In the caſe above referred to, the court ſaid the right 


appeared to have been conſidered in the ſame way in Wiſeman 
and Vandeput. It appears to have been ſo conſidered alſo in 
Snee and Preſcott ; for the conſignee of the filks in that caſe, 
had previouſly himſelf conſigned a quantity of ſerges which had 
been employed in the purchaſe of part of the ſilks. 
cumſtances 


HAP. V. 
"Lo. IL 


— — 
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BOOK III. ſtances as various as thoſe which neceſſarily attend 


CHAP. V 


Sect. II. the different modes of tranſmiſſion and delivery of 
— goods, practiſed amongſt traders. But a general 


diſtinction ſeems to have been laid down, between 
what is called a conſtructive delivery or poſſeſſion, 
and an actual or final delivery to the vendee him- 
ſelf. The ſame ſort of delivery which, as between 
buyer and ſeller where there is no inſolvency, 
would be ſufficient to deprive the conſignor of the 
right to take the goods back, would not be fo in 
the caſe of the conſignee's becoming inſolvent or 
a bankrupt 7. 

In caſes of the latter kind; as, where goods de- 
hvered by the vendor to the ſpecial agent of the 
vendee, and ſent by the particular conveyance 
mentioned in the vendee's order, were afterwards 
countermanded by the vendor, on hearing of his 
inſolvency ; it was held , that the conſtructive poſ- 
ſeſſion in the conſignee, by ſuch delivery for the 
purpoſe of being tranſmitted to him, was not to be 
regarded, and that there muſt be an actual delivery 
to the conſignee himſelf, 

So where goods, being fent from the country 
directed to the vendees, and a bill of parcels ſent 
them by the poſt, with advice of the vendoi's 


having placed the amount to their credit, were 


delivered, upon their arrival in town, to an inn- 
keeper who gave the vendees notice of their being 


Y S:e Ellis asd Hunt, 3 T. R. 1 Stokes and Lariviere, cited 
469. in Ellis and Huat, 3 T. R. 


arrived 
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arrived for them. The vendees ordered the inn- Boo 117. 
CHAP. v. 

keeper to ſend them down to the quay to be $:&. II. 
ſhipped, but arnving there too late, they were re- 
turned to the inn, and ſome days after, the inn- 
keeper received directions from the vendee to 
keep them for the failing of another ſhip. The 
vendees became bankrupt, and the vendors then 
ſent word to the innkeeper to detain the goods. 
It was held ?, that though this might be a legal 
delivery to the vendees to many purpoſes, yet that 
nothing but an abſolute and actual poſſeſſion could 
take away the vendor's right to ſtop in tranſitu; 
and Ld, Mansfield is reported to have ſaid, the 
goods mult for this purpoſe come to the corporal 
touch of the vendces, and that a delivery to a third 
perſon to convey to them, was not ſufficient. f 
This, however, muſt plainly be conſidered as a 1 
figurative manner of ſpeaking, and has never been 
literally adhered to. There may be an actual de- 
livery of goods without the vendee's ſeeing them; 
as by delivery of a key of the vendor's warehouſe 
| to the purchaſer. And where goods ſent from the 
country were brought to an inn in town, and the 

/ WW vendee becoming a bankrupt, the proviſional a/- 
ſignee under his commiſſion made a demand of 


? the goods, and put his mark upon them, but did 
a not take them away, becauſe they were at that time 

under an attachment made by a creditor of the 
8 vendee's; and aſterwards the vendor hearing the | t | 
ted 


2 Hunter and Beale, cited ib. 
vendee 
ed 
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vendee was a bankrupt, wrote to countermand the 
delivery: it was held, he was too late; the poſ- 
ſeſſion by the proviſional aſſignee being ſufficient, 


even if a corporal touch were neceſſary; for by 
the aſſignment, the bankrupt was ſtripped of all 


his property, which was then veſted in the pro- 
viſional aſſignee, whoſe putting his mark was all 
that could be done, under the circumſtance of 
the attachment. | 
Goods ſent by order of the vendee to a packer, 
have been conſidered, while in the hands of the 


latter, as being ſtill In tranſitu, as between vendor 
and vendee<. 


As between principal and far, the general 
right of property remaining in the former, and 
only a ſpecial right of property in the latter to 
enable him to execute his commiſſion 4: the 


right of ſtopping in tran/itu, is out of the queſtion, 


this never occurring but as between vendor and 
vendee © (90). 


b Ellis and Hunt, 3 T. R. 464. © Kinloch and Craig, 37. 
< Hunt and Ward, cited 1b. R. 786. 
4 Hollingworth and Took, | 

2 H. Bl. 50. | 


ROY, * — 
> tl — 
—— — 


— 


(90) There may be no room for the queſtion as to the right 
generally; but as the factor's lien, which he has under this ſpecial 
property, attaches by the poſſeſſion, it ſhould ſeem that queſtions 
as to the determination of this right, or as to the circumſtances 
under which it may or may not be conſidered as at an end, are 
equally material between theſe parties, as in other caſes. 


See 
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See further in the cafe of Tooke and Holling- Book 18. 
worth , an incidental diſcuſſion of the queſtion Sect. U. 
how far executory contracts are determined by the 
bankruptcy 3 particularly where property con- 
ſigned is not ſent, or not delivered to be ſent, 
till after the bankruptcy of the conſignee, but 
which was not known at the time to the con- N 


ſignor. 

III. In the caſe of property coming to the bankrupt, 
after his bankruptcy. 
13 Eliz. c. 7. f. 11. 


The commiſſioners are empowered to diſpoſe of 
all property, real or perſonal, coming to the bank- 
rupt, after his bankruptcy, whether by deſcent or 
purchaſe, at any time before his debts are fully 
paid and fatisfied, or otherwiſe agreed for, or 
T. (which is equivalent under the later ſtatutes) be- 
tore the certificate is allowed, But as a bankrupt 
cannot be prevented from the future exerciſe of 


— his perſonal labour and induſtry, for the main- 
150 tenance and advancement of himſelf and his family; 
cial or from entering into contracts and dealings in the 


way of trade upon his own account; and is even 
frequently ſuffered ſo to do, and thereby to become 


8 - 


P 0 1 * 4 *. . 
* * 
_ * * » SY 2 5 m_ + - ——- . . 5 * , 3 F N — , 
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5 T. R. ars. 2 H. Bl. 501. 
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— under the commiſhon ; queſtions have frequently 
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BOOK 10 poſſefled of property, without any interference or 


claim cn the part of the creditors and affignees 


ariſen as to the nature and extent of the intereſt 
which, in ſuch caſes, veſts in the bankrupt and 
aſſignees reſpeCtively : and for ſome time the courts 


ſeem to have had a difficulty to aſcertain an clear 
general principle of determination upon the 


ſubject, 


In a caſe which has been conſidered as a leading 
one upon the ſubjeRt 5, it was held, upon the quel- 
tion of what property a bankrupt has in future 
effects, after a ſecond commiſſion, under which 
he has not paid fifteen ſhillings in the pound ; that 
though the future effects are liable to be ſeized for 
the benefit of creditors, yet the bankrupt has in 
the mean time ſuch a property in them as enables 
him to tranſact and fell to a Bond jide pur- 
chaſer. 

Aiterwards, Ld. Hardwicke is reported ® to 
have laid it down in very general and unqualified 
terms, that a bankrupt is i#capab;e of Hing or 
carrying on any trade at all; that all his future per- 
ſonal eltate is affected by the previous general 
aſſignment; and that every new acquiſition veſts in 
the athgnees. Tunis doctrine appears to have been 
iv: ſome time adopted in its utmoſt extent, and 
ic was accordingly held, where a bankrupt had 


E &ſll-y and Kell, Str. 1307. i Evans and Mann, CovwP- 


520 


b 1 Atk. 253. 569. 
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their own names, without naming themſelves 
aſtignees; for i it was ſaid, the contract being after 
the bankruptey, when the bankrupt could have nd 
property of his own, the goods were the property 
of his aſſignees, and the ſale a contract as their 
agent by operation of law and on their account (91). 
This caſe, it is true, might be conſidered in the 
ſame light as one between the bankrupt and the 
aſignees; but the ſame diſabling doctrine ſeems to 
have been maintained even in the caſe between the 
bankrupt and a third perſon.; and in an action for 
work and labour “, proof of the plaintiff's being a 
dankrupt at the time af the buſineſs done by him, 
was held fufficient to nonſuit him. 


A diſtinction, however, was at length taken be- 
tween theſe caſes; and it was held that to the 
profits ariſing from a bankrupt's perſonal labour 
after. the bankruptcy, even his aſſignees were not 
entitled, and at leaſt, whatever title the aſſignees 
night have, yet that the bankrupt himſelf was en- 


il * Hopkins and Dewar, Bull. | Chippendale and Tomlin- 
N. P. 153. ſon, Co. B. L. 462. 


6ꝙ—— 


(91) This point was not neceſſary to the determination of 
tals caſe ; the caſe being clear upon a different ground taken 


by Mr. J. Aſhhurſt, namely that in point of fact, the contra 


vas made with the aſſignces themſelves perſonally. 
* titled 


— 
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the aſſignees might ſue the vendee for the price in; den 1. 


- - — 
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EOOK ILL. titled as againſt all other perſons ; that he might 


CHAP, V. 
Sect. — 


ſue r in his own name, and that no ſtranger 
who had contracted with him, could avail himſelf 
of the plea of bankruptcy in the plaintiff. This 
has ſince been extended to the caſe of money due 
to a bankrupt for work and labour, and material: 
found, where the materials furniſhed, being ne. 
ceſſary to the labour, were conſidered as blended 
together and forming one joint cauſe of action; 
and to that for money lent and advanced", where 
the loan being ſubſequent to the bankruptcy, the 
money might be preſumed to be money earned by 
his labour ; and finally, to the caſe, not of the pro- 
fits of perſonal labour only, or of things neceſls- 
rily connected with that, but of goods acquired 
in a general way of trade: as to all which or 
other future per/onal eſtate of an uncertificated 
bankrupt, it ſeems now to be ſettled ®, that the 


| abſolute property therein veſts, without the ne- 


ceſſity of a new aſlignment (92), immediately in 
| his 
m Silk aad Oſborn, Eſp. N. P. o Fowler and Down, Bol. 
140. g and Pull. 44. Webb and Fer, 
a Evans and Brown, ibid. + T. R. 391. 
170. | 


(92) As to the new aſſignment, oven of perſonal eſtate, ſee 
the opinion of Eyre Ch. J. in Fowler and Down. It u 


admitted that with reſpe& to future real eſtate, there muſt be Nei 


a ſubſequent conveyance to veſt it in the aſſignees. 1s this 


diſtinction perfectly accurate, or is it warranted by the —_— 
A trade! 
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his aſhgnees, who may claim and ſeize it for the BOOK ILL. 
CHAP. v. 

benefit of the creditors; but that in'the mean time Ne. iI. 

a ſpecial property ſubſiſts in the bankrupt, ſufficient —> 

as againſt all the world but his aſſignees, and which 

enables him to convey a title to third perſons? 


P La Roche and Wakeman, Peake, 140. 


ä — 
— » _— 
LEI 


A trader, by committing an act of bankruptcy, is not diveſted 
immediately of the property in his eſlate and effects; he is di- 
reited only of the power of diſpoſing of them to the prejudice 
of his creditors. "Ihe power of diſpoſing of them, is transferred 
to the commiſſioners ; but until an actual diſpoſition made by 
them in the manner ſpecifically directed by the Ratutes, the legal 
property remains 1n the bankrupt. 

Beſides the general power given them to difpoſe of every thing 
the bankrupt was entitled to at the time of his bankruptcy, they 
re empowered alſo to diſpoſe of what eomes to him after that 
time, and until his debts are fully ſatisfied. And as ia the caſe of 
the former, the property was conſidered as continuing, notwith- 
ſanding the bankruptcy, ſtil! to be veſted in the bankrupt, until 
actual aſſignment, though unattended with any beneficial intereſt, 
35 againſt his creditors ; ſo in the latter caſe of real or perſonal 
elate coming to him after the bankruptcy and aſſignment, it 
hould ſeem that regularly the legal property in all ſuch ſub- 
quent acquiſitions ought to have been conſidered as equally 
ol. MW 'efiing in the bankrupt himſelf, until an actual /ub/eguent affign- 
0%) nent, though in like manner unattended with any power of 

affecting it to the prejudice of his creditors, but ſufficient to 
atitle him as againſt all other perſons, 

_ The flatute, with reſpe& to future acquiſitions, enumerates 
ena as well as real eſtate, gives the commiſſioners preciſely 
ie ſame powers, and directs the ſame manner of diſpofition and 
?pplication, as with reſpe& to the property at the time of the 
pe; ; and the terms, bargained and ſold, ufed in the 

latute, are not neceſſarily referable to real eſtate only. 
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ſubje& to be diſaffirmed by the aſſignees, but to 
which it is not competent to other parties to 
object. 

At the ſametime, where the aſſignees and creditors 


under a commiſſion ſell the effects to the bankrupt 


himſelf, and ſuffer him to continue in trade without 
claim or interruption, in the courſe of which he 
acquires property and incurs new debts : this, 
though it may not diſcharge ſuch future effect: 
abſolutely, as between the bankrupt and the a- 
ſignees and creditors under the commiſhon, yet, 
as between the two ſets of creditors, it falls within 
the principle that a man, who having a lien, ſtand; 
by and lets another make a new ſecurity, ſhall be 
poſtponed ; and the new creditors will be preferred, 
out of the effects, to the creditors under the com- 
miſſion, who will be entitled only to the ſurplus?. 


The certificate being /gned does not prevent the 
commiſſioners from diſpoſing of any effects coming 
to the bankrupt afterwards, and at any time before 
it is actually aloe %. A great length of time may 


intervene between the ſigning and allowance, but 


till allowed it operates as nothing. A legacy 
coming to a bankrupt after the ſigning, but before 
the allowance, was held” to belong to the aſſignees 
for the benefit of the creditors; and a mortifying 
caſe has occurred *, where a lottery ticket was 


à Troughton and Gitley, Tudway and Bourn, Bur! 
Ambl. 430. 717. 
6 7 7. R. 296. 


given 
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given to a bankrupt by a creditor who had ſigned ROOT. hh. 
his certificate; but turning up a prize before the Sect. 11. 
certificate was allowed, it was claimed and ſhared 


by the creditors. 


SECT. III. 


Efect of the Aſſignment conſidered with reſped to diſ- 
poſitions of the bankrupt's property by Fraud. 


= A & » ** * 
— 


wy — 1 
I as r = \ 
2 


13 Eliz. c. 7. .. 2. 12. 
en. 


„ 


21. Ja. c. 19. / 10, 11. 1 
To conſider all the caſes of fraudulent diſpoſitions if 
of property by a bankrupt, which by reaſon of the a 
fraud may be avoided by his creditors, would not 7 
only occaſion a repetition of ſeveral things already 8 


treated in other parts of this work; but would lead 
9 alſo to the diſcuſſion of ſubjects, which, though 
re Wl they may occur incidentally in caſes of bankruptcy, 
ay are at the ſame time queſtions merely of common 
but law, or ſuch as ariſe under particular ſtatuteg 
40 bearing no immediate or direct relation to the 
ore fankrupt laws. I ſhall therefore confine myſelf 
ices here, to ſuch caſes only, as have been conſidered 
either as frauds upon the bankrupt /aws, generally, 
that is, as tending to defeat the objects and general 
policy of theſe laws; or ſuch as have been made 
the ſubje& of expreſs proviſion and regulation by 


lome one or other of the ſtatutes of bankrupt in 
particular, 


1 - 74 cid > £4: 


2 * . 
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Sect. III. I. Diſpe/etions of property made in Contemplation 


— of bankruptcy. 


"on 
\ 
74 
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The /tatutes, although they contain numerous 

. proviſions for the defeating of all ſecret tru/ts and 
concealments, or the fraudulent paſſeſſion or detention 
by other perſons, of property which belongs really 
to the bankrupt himlelt', no where make men. 
tion of diſpoſitions or conveyances made in con— 
templation of bankruptcy tor the purpoſe of pre- 
ferring one creditor to another; and ſeem even to 
have been ſtudiouſly and. cautiouſly framed with a 


r hn 30 


view to avoid overturning any diſpoſitions of pro- 
perty made for a valuable and full conſideration. 
But as in another view, it. has been callected, from 
conſidering the tendency of a variety of other pro- 
viſions, in the ſtatutes taken all together, that 
equality amongſt the general creditors of a bank- 
rupt is a principal object and leading principle to 
be followed in the conſtruction of the bankrupt 
laws; it has been thought to be conſonant to the 
p "general ſpirit and policy of theſe laws, to conſider | 
| ſuch equality, as not confined to (what ſeems how- | 
ever to be the ſingle caſe in which ſuch equaliy M | 
is, in terms, made the ſubject of expre/s proviſion, 
namely,) that of the commiſſioners reducing all the t 


creditors, without regard to the different natures 


t See the 13 Eliz. c. 7. ſ. 2. 5, u See the 13 Eliz. c. 7. f. 7.12, 
6. 7.12 —1 Ji. c. 15. .. 2, 5.7, 1 Ja. c. 15. ſ. 5. 
3. 10.—21 Ja. c. 19. f. 5, 6, 7. 10. 
- 5 Geo. 2. c. 30. ſ. 21. | 22 


of 
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of their reſpective ſecurities, to a level in reſpect 
of the diſtribution of property remaining in the 
bankrupt at the time of the act of bankruptcy; 
but as extending allo to prevent the bankrupt 
himſelf from making any voluntary diſtribution of 
his property, even amongſt fair creditors, at any 
time before his bankruptcy, provided he had at the 
time, an act of bankruptcy in contemplation. 

As this ſubject, in the cafes of conveyances by 
deed, has already been conſidered at ſome length 
in another place, it is alnioſt unneceſſary here to 
obſerve, that all ſuch conveyances by deed, are not 
only held to be acts of bankruptcy in themſelves, 
but that they are allo ved. as againſt creditors. 


And with reſpect to caſes where the tranſaction 


is not by deed; as the very ſame principles apply, 
as far as I can diſcern, to theſe, as to thoſe of con- 
veyances by deed, with the ſingle dilterence, that 
the former are not acts of bankruptcy in them- 
ſelves; I will not tire the reader with a reſtatement 
of what he will ind collected under a former title 
of this work *; but ſhall give here, only a general 
ſummary of the principal points that have been 
etermined, either incidentally or directly, in the 
leveral caſes that have occurred upon this ſubject. 
All! diſpoſitions of property then, made in con- 
templation of bankruptcy, though without deed ; 
whether by delivery of a written inſtrument, as a 


note”, bill of exchange *, order for payment of 
B. II. ch. II. fe. II. 


A derſon and Teu ple, Barr. 


7 
2235. 


4 monev, 


z Harman and Ficher, Comp. 
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money *, order for delivery of property *, bill of 
parcels *, or letter of attorney to receive debts *; 
or by a colourable ſale ©; or actual delivery of 
goods ©; or by ſuffering them to be taken in execu- 
tion®; though they are not acts of bankruptcy in 
themſelves, yet if they are made, voluntarily, to pre- 
fer a particular creditor, in contemplation of an 
impending bankruptcy, and with a view to defeat 
the conſequences of it, are held to be void, as frauds 
upon the general ſpirit and policy of the bankrupt 
laws. 

And this, though made for a valuable conſider- 
ation, and bong fide, as between the parties; and 
though the inſolvency or embarraſſments of the 
bankrupt are not known to the creditor b. 

And though the act, of delivery or transfer of 
the property, is completed before the bankruptcy. 

But if the preference is not the mere voluntary 
act of the party, but only conſequential, as it is 
called; as, where the act done is in the ordinary 
courſe of buſineſs and upon the application of the 
creditor ©; or in purſuance of ſome prior agreement 
which was not made in contemplation of bank- 
ruptcy'; or where done to deliver the party from 


z Yeates and Grove, 1 Vez. J. 280. 8& Harman and Spottiſwoode, 
d Ruſt and Cooper, Cowp. Co. B. L. 97. and cited in Har- 


629. man and Fiſher. 
08. C. h Alderſon and Temple, 
4 Exp. Scudamore, 3 Vez. Harman and Fiſher, Ruſt and 
J. 85. Cooper. 
© Martin and Pewtreſs, Burr. Same caſes. 
2477. k Same caſes. 
f Ruſt and Cooper, I Harman and Fiſhe-. 


legal 
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legal proceſs u, or from the threat and apprehenſion N 
of it o, or even from the preſſure and importunicy Sect. ill. 
of the creditor *: then it will not be void, though 
made the very moment before an act of bankruptcy 
committed. And where the preference is conſe- 
quential merely, the creditor's or bankrupt's own 
knowledge or apprehenſion of his inſolvency is 
immaterial *; that being frequently the very reaſon 
of the creditor's taking ſuch meaſures againſt the 
bankrupt, as are preciſely the ground of juſtifying 
the act done by the bankrupt in conſequence of it. 


II. Provijions for Wife and Children; Convey- 
ances in truſt, &c. 
By the ſecond ſection of the ſtatute of Eliz. the 


commiſſioners may aſſign any lands, tenements, and 
bereditaments that the bankrupt ſhall have pur- 


chaſed or obtained for money or other recompenſe, 


fointly with his wife, children, or child, for his ſole 
uſe, or for ſuch uſe as he may have in the ſame; 
or with any per/on of truſt for his uſe: and the 
aſſignment ſhall be effectual againſt the bankrupt, 
his wife or heir, child and children, and ſuch per- 
ſon as by ſuch joint purchaſe ſhall have any eſtate 
or intereſt in the premiſes. 

The 12th ſection of the ſame {tatute contains a 
general proviſo that the act ſhall not extend to 


m Alderſon and Temple, o Yeates and Grove. Exp. 
Harmaa and Fiſher. Scudamore, 

a Thompſon and Freeman, P Same Caſes. 
1 T. R. 155. Exp. Scudamore, 
3 Vez. J. 85. 


conveyances 


282 VOLUNTARY DEEDS TO 


BOOK III. conveyances made (before the bankruptcy) bond 

CHAP. V. 

Sect. 111. fide, and not to the uſe of the bankrupt himſelf only 

— — or his heirs, and where the parties to the convey. 
ance are not privy to the fraudulent purpoſe to de- 


ceive creditors. 


By the ſtatute of Ja. any /ands, &c. or goods 
conveyed by the bankrupt, or by him procured or 
cauſed to be conveyed to any of his children, or 
other pe: ſon or perſons; or debts transferred by him 
into other mens names; may be diſpoſed of by 
the commiſſioners in as ample a manner as if he 
had been actually ſeized or poſſeſſed thereof, or the 
debts were in his own name, of the like eſtate or 
intereſt to his own uſe; and ſuch diſpoſition ſhall 
be good againſt the bankrupt, his heirs, executors, 
adminiſtrators, and aſſigns, and ſuch children and 
perſons as are ſubject to the ſtatute, and all others 
claiming under the bankrupt, or thoſe to whom 
ſuch conveyance is made : except the ſame ſhall be 
conveyed, &c. for or upon marriage of any of his 
children, both the parties married being of the 
years of conſent, or for ſome valuable conſider- 
ation. 


It ſeems to be ſettled that to make a conveyance 
fraudulent as to creditors under the 13 Eliz. c. 5. 
it muſt appear that the party was indebted at the 
time of executing the deed, or immediately after *; 
and the ſame rule ſeems formerly to have been 


4 Walker and Burrow:, 1 Ak. 93. Bull. N. P. 257. 
| applied 


| 


WIFE, CHILDREN, &c. 


applied to deeds under theſe ſtatutes of bankrupt * ; 
but from ſome ſubſequent caſes it may be interred, 
that it is ſufficient to bring a conveyance within 
theſe ſtatutes, that the deed be voluntary, that is, 
not for a valuable conſideration *. 


Where a trader, after marriage, conveyed lands 
to truſtees, expreſſed to be in conſideration of five 
ſhillings and other valuable conſiderations, in truſt 
for himſelf for life, then to his wife for life, then 
to his ſon, &c. : this was held to fall directly within 
the 1 Ja.; and that the expreſſion of its being in 
conſideration of five ſhillings and other valuable 
conſiderations, did not oblige the court to hold it 
at all events to be for a valuable conſideration, and 
could at moſt only let in evidence of other valuable 
conſiderations i. | 


As the commiſhoners can aſſign nothing but 
what the bankrupt himſelf could honeſtly aſſign to 
them; a conveyance to children to ſecure ſome 
truſt-money of theirs, which the bankrupt had in 
her hands, made bond fide in execution of the truſt, 
was ſuſtained againſt the aſhgnees, though the 
bankrupt was in doubtful circumſtances at the time, 
and had not kept the money ſeparate and diſtinct 
from her own*. 


r Criſp and Pratt, March. 34. t Walker and Burrows, 1 
Lilly and Oſborn, 3 P. W. 298. Atk. 53. 
s Walker and Burrows, 1 Cock and Goodfellow, 10 
Atk. Fryer and Flood, 1 Bro, Mod. 43g. 
168. 


and 
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And a conveyance by the bankrupt to his ſon 
and daughter to ſecure a ſum of money given them 
by the grandfather, was held not to be voluntary, 
it appearing that the bankrupt, at the time of 
executing the deed, had goods of the grandfather 
in his hands”. 

If a ſettlement is made before marriage, though 
without a portion, it will be good; and it is equally 
ſo though after marriage, provided it be on pay- 
ment of money as a portion; or a new additional 
ſum of money; or even an agreement to pay 
money if it is afterwards paid purſuant to the agree- 
ment; or if the wife joined in ſelling ſome part 
of the land. And if a brother, having money of 
his ſiſter in his hands, refuſe to pay it to her huſ. 
band, unleſs he will make a ſettlement upon her, 
ſuch ſettlement will not be fraudulent *. 

The wife has been held to be within the 1 Ja. 
and that the providing for wife and children is the 
ſame as providing for himſelf <, 

It is held to be very clear that one of the caſes 
to be remedied by the ſtatute of 1 Ja. is that of a 
father buying an eſtate from a ſtranger, to be con- 
veyed to a child. Where, therefore, an eſtate was 
bequeathed to a child, in purſuance of an agree- 
ment between the teſtatrix and the father, who had 

Y Bateman's caſe, 1 Mod. 376. d Brown and Jones, 1 Atk. 
2 Brown and Jones, 1 Ak. 1388. 
188, © Tucker and Coſh, Style, 


a Tucker and Coſh, Style, 288. 
289. | a 


lent 
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lent the teſtatrix a ſum of money to purchaſe the BOOK K . 
renewal of a leaſe; and the teſtatrix gave him a "Sect. HL. 
promiſſory note to repay the money un/eſs ſhe ſhould — 


bequeath the eſtate to one of his children: this 
was held to be within the ſtatute *. 


III. Fraudulent Extents of the Crown. 


It lands, goods, &c. of the bankrupt are ex- 


tended after his bankruptcy by any perſon pre- 


tending to be accountant or indebted to the king, 


the commiſſioners may fell the lands, goods, &c. 


if upon examination upon oath it appear that 
the contract on which the debt to the accountant 
ariſes, was originally made with any other perſon 
than the accountant, or for the uſe or truſt of 
any other perſon. 


From this has been derived one of the argu- 
ments uſed in ſupport of the doctrine (mentioned 
in another place) that a bond fide extent of the 
crown will prevail againſt any aſſignment of the 


bankrupt's effects, made ſubſequent to the teſte 
of the extent f. 


* Fryer and Flood. 1 Bro. f See Queen and Arnold, 7 
Vin. 108. 


IV. Property 


( 286 ) 


IV. Property in Poſſeſſion of the bankrupt 
| as Reputed owner. 


By the 21 Ja, after premiſing (93), © for that 


it often falls out that many perſons before they 


become bankrupts do convey their goods to 
other men upon good conſideration, yet ſtill do 
keep the ſame, and are reputed the owners 
thereof; and diſpoſe the ſame as their own:“ 
it is enacted, that © if any perſon at ſuch time 
as he ſhall become bankrupt, ſhall by the cen- 


' ſent and permiſſion of the true owner and pro- 


prietary have in his Poſſeſſion, order, and dif- 
poſition any goods or chattels whereof he ſhall be 
reputed owner, and take upon him the /ale, al- 
teration, or diſpoſition, as owner, the commiſſion- 
ers ſhall have power to ſell and diſpoſe the ſame 
for the benefit of the creditors ſeeking relief under 
the commiſſion, as fully as any other part of the 
eſtate of the bankrupt.” | 

This is the only ſtatute, which, deviating from 
the line laid down in all the reſt, and adhered to 
in all the judicial explanations of them, namely, 
that the commiſſioners ſhould diſpoſe of no pro- 


77 — 


(93) This preamble is, by the miſprinting of the ſtatutes, 
placed in a different ſection (10th) from that of the enacting 
clauſe (11th) to which it relates. 
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lawfully and honeſtly entitled, has ſubjected the Sed. il. 


property even of others, under particular circum. 
ſtances, to be applied towards the payment and 
ſatisfaction of his debts, in the ſame manner as 
any other part of his own eſtate. The object 
of the ſtatute being to protect the general creditors 
of a trader againſt the conſequences of that falſe 
credit which might be acquired by his being 
ſuffered to have the poſſeſſion and power of dif- 
poſition of property as his own, which does not 
really belong to him, muſt undoubtedly have been, 
at all times, of the higheſt importance to the in- 
tereſts of fair trade. It appears, however, to have 
been fo little acted upon for above a century after it 
had paſſed, that Ld. Hardwicke obſerves, it might, 
according to the rule in reſpect to laws in other 
countries, be ſaid to have gone into deſuetude : it 
never having been thought of, or at leaſt received 
any judicial determination, till in a caſe immediately 
before his time 2. Since it has come into notice, 
the very terms in which it is expreſſed have been 
objected to; in ſome inſtances, as wanting pre- 
cilion ®, and in others, as being even hardly intel- 
ligible . Notwithſtanding, however, either that 
neglect or thoſe criticiſms, the policy of the regu- 
lations adopted by it for effecting the object in 


E1Atk. 156, 157. 163. Burnell, Dougl. 
n Willes, J. in Waik-r and 1 Atk. 159. 


view. 
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view, does not appear ever to have been doubted : 
it has been diſcuſſed, but never directly queſtioned ; 
and its wiſdom has, very recently *, been in a dil. 
tinguiſhed manner recognized and approved. 
With reſpe& to the objections to the expreſſion 
of its clauſes, it would be preſumption to affirm 
that they are altogether without foundation; or 
for proof of the plainneſs and perſpicuity of the 
language, to appeal only to common apprehenſion ; 
but it may at leaſt be allowable to obſerve, that a 
ſtatute, ſo vaguely and darkly penned, as this has 
been ſaid to be, could hardly have deſerved the 
praiſe it has received, and that the objections them- 
ſelves ſeem to be {till more effectually refuted by 


the remarkable uniformity of conſtruction to be 


found in the numerous determinations upon this 
ſtatute in modern times, and in which, except as 
to a queſtion about the operation of the preamble, 
there has hardly been a ſingle inſtance of any con- 
trariety of opinion. 

Upon the ſubject of the conſtruction of the ſtatute 
generally, and the reaſons upon which the deviation 
from the general rule alluded to above, has in this 
inſtance been founded; the firſt conſideration 
which occurs, is the nature of the property which 
is the ſubje& of its operation, This, by the ex- 
preſs words of the ſtatute, applies excluſively to 
goods and chattels; a reſtriction which ſeems to 


* Ld, Kenyon in Gordon and E. I. Co. 7 T. R. 
5 be 
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be founded upon an eſſential diſtinction betwixt BOOK III. 


moveables and real property, in reſpect of the 
different circumſtances which conſtitute the evi- 
dence of the real ownerſhip in the one and the 
other reſpectively, and the different ways in which 
ſuch ownerſhip is aſcertained, or may be judged of 
by the reſt of the world. 

The poſſe/jion, of real eſtate, is not the title, or 
evidence of the ownerſhip in it, on which the world 
relies. A great variety of eſtates and intereſts are 
uſually carved out of ſuch property; the title to 
it may be and frequently is in one perſon, while 
the poſſeſſion is in another, and this often merely a 
tenancy at will. He who would purchaſe, or take 
a ſecurity upon it, needs not be deceived, unleſs 
by his own fault; he may call for the title deeds, 
by which ſuch property is held, and fatisfy 
himſelf, whether the poſſeſſor is entitled to it or 
not. And though he ſhould not take poſſeſſion or 
enter immediately into receipt of the rents and 
profits, he would {till be at no prejudice; the property 
being not of a nature to be diſſipated or deſtroyed, 
and the land remaining tohim ultimately, ſecured by 
the title; if he has only taken care of what it was 
in his own power to do, namely, to obtain a ſuf- 
ficient one l. By the mere poſſeſſion therefore and 
receipt of the rents and profits of rea! eſtate, a 
talſe or deluſive credit cannot, generally ſpeaking, 
be acquired ; or at leaſt not ſuch as it may not be 

I Stone and Grubham, Ro. Rep. 3. 
b eaſy 


CHAP. V. 
Sec. III. 
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Sect, I. Il. deceived by, and againſt which therefore it cannot 


be expected that he ſhould be entitled to the pecu- 
liar protection and relief which is afforded by this 
ſtatute. 

Chattel intereſts alſo, in lande, as terms for years; 
and even perſonal chattels fixed to the freehold ; 
which are looked upon as part of the real eſtate to 
which they are annexed, and pals by the ſame con- 
veyance with it, are, in relation to this ſtatute, 
conſidered upon the ſame footing with real eſtate 
properly ſo called, and exempted from its ope- 
ration. | 

But it is otherwiſe with reſpect to moveable 
geods and chattels; which paſs by delivery, and of 
which, when the property is transferred, the de- 
livery of the poz/ion is generally the ſtrongeſt and 
molt eſſential evidence. The poſſeſſion itſelf, of 
ſuch property, imports the ownerſhip in it; it is 
the title on which the world commonly relies, and 
which has generally no other means of judging or 
aſcertaining in whom the true ownerſhip is, than 
by ſeeing who is in the viſible poſſeſſion. He 
therefore who takes a conveyance of ſuch pro- 
perty, though for a valuable conſideration ; with- 
out having that delivery to which he 1s entitled, 
and without which there is nothing either in the 
nature of the property, nor any check by title deeds 
as in the caſe of real eſtate, to prevent the original 


owner from diſſipating and diſpoſing of it to others; 
; both 
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both renounces that which is his only real ſecurity, Book 111. 


CHAP. V. 


and enables the poſſeſſor to obtain that falſe credit, $8.4. 111. 


which it is the object of this ſtatute to prevent. 
For this ſtatute, while it differs in the means 
employed for the purpoſe, has yet the ſame end in 
view with all the reſt of the ſtatutes of bankrupt ; 
namely, that of placing all thofe creditors who 
have equally truſted to the general perſonal credit 
of the bankrupt, as much as poſhble upon an 
equal footing with reſpect to the ſatisfaQion to be 
obtained from the diſtribution of his property. 
And though the bankruptcy (as has been men- 
tioned in another place) does not in ordinary 
caſes interfere, to deprive a creditor of the benefit 
of any ſpecific lien, fairly acquired in any property 
of the bankrupt's before the bankruptcy (except 
in the caſe of judgements unexecuted, which are 
levelled by the expreſs words of a particular ſta- 
tute); yet where any one, entitled to the property 
in any perſonal chattels in the poſſeſſion of the 
bankrupt, ſuffers him, either through deſign or 
negle&, to continue in the poſſeſſion, order, and 
diſpoſition of them as the apparent owner to the 
reſt of the world ; then this ſtatute interpoſes, and 
ſubjecting the property in queſtion to diſtribution 
amongſt the general creditors, reduces the parti- 
cular creditor to come in equally with the reſt 
under the commiſſion. In this, the ſtatute ope- 
rates, partly, as a penalty upon the owner of the 
property; depriving him of that priority which he 
v 2 would 


292 


POSSESSION AS REPUTED OWNER. 


BOOK * would have had, but for his own miſbehaviour, in 


CHAP 


Sect. III. neglecting to give notice to other creditors by 


having that delivery to which he was entitled (93), 
and in being the occaſion thereby of drawing in the 
bankrupt's general creditors to truſt him further 
than they would otherwiſe have done, upon the 
appearance and reputation of a property not really 
his own: partly, as conſidering him, as volun- 
tarily placing himſelf upon a footing with the 


general creditors who truſt only to the bankrupt's 


perſonal credit; inaſmuch as by not taking pol- 
ſeſſion, and thereby leaving, it in the bankrupt's 
power to alienate or diſpoſe of the property again 
to others, he leaves to himſelf only a perſonal 
Temedy againſt the bankrupt ; and confides merely 
in his perſonal credit, in the ſame manner as if he 
had only taken a bond, or a note (94). 
Notwithſtanding ſome previous authorities “, 
from which it might be implied, and one in par- 


m Bucknall and Royſton, Pre. Cha. 285. Copeman and Gallant, 
1P. W. 314. 


(93) In this view the operation of the ſtatute has been com- 
pared to that of the regiſter acts, where the party loſes the benefit 
of the conveyance, by his own neglect in not giving notice. 
(Lee, Ch. J. in Ryall and Rolle, 1 Vez. and Atk.) 


(94) For the poſitions contained in the above account of the 
general ſpirit and operation of the ſtatute, the authorities may 
be found in moſt of the caſes hereafter referred to, and parti- 
cularly in the great caſe of Ryall and Rolle in 1 Vez. and Atk. 
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ticular which was an expreſs reſolution , that the Book 117. 


CHAP. V. 


ſtatute extended as well to conditional as abſolute Sect. III. 


conveyances or ſales; doubts of this were for ſome 
timeentertained*; upon thegrounds, that conditional 
ſales or mortgages did not require a change of the 
poſſeſſion; and that the mortgagee was not the 
true owner, that he had only a ſpecial property, 
but that the true ownerſhip remained ſtill in the 
mortgageor. But it was afterwards very ſolemnly 
determined ”, that they are equally within the 
ſtatute: for that the diſtinction as to the poſ- 
ſeſſion, aroſe from confounding mortgages of 
lands with thoſe of goods, with reſpect to the 
latter of which, the mortgagee is equally en- 
titled to the delivery of poſſeſſion, as the abſo- 
lute vendee, the moment the money is paid; 
that his ſuffering the mortgageor afterwards to 
continue in poſſeſſion, is equally within. all the 
miſchief intended to be guarded againſt, inaſmuch 
as he might mortgage them ſeveral times over, 
above the value of them, and then it would be the 
ſame as if they remained in his hands after one 
abſolute fale ; and that the mortgagee is the true 
ner within the meaning of the ſtatute, which has 
uſed that deſcription as oppoſed not to ſpecial but 
to falſe or reputed owner, that is, one who by ſpe- 


a Stevens and Sole, cited x 154. Brown and Heathcote, 


Atk. 157. 170. 1 Vez. 352. ib. 160. | 
© Bourne and Dodſon, 1 Atk. p Ryalland Rolle, x Vez. 348, 
1 Atk. 165, 


U3 cious 
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Ser ill. diſpoſing, is permitted, through fraud or laches, 


thereby to give himſelf an appearance, with the 
reſt of the world, of property which does not 
really belong to him. 

In conſidering the application of theſe principles 
of conſtruction of the general ſpirit and intention 
of the act, to the particular circumſtances of the 
ſeveral caſes that have come under judicial deter- 
mination, I ſhall divide the caſes into two diſtinct 
claſſes; 1ſt, of thoſe in which property, originally 
the bankrupt”'s own, continues in his poſſeſſion not- 
withſtanding a conveyance of it to another; and 
2dly, of thoſe, in which the property was not ori- 


ginally bis, but being placed in his hands, is left 
in his poſſeſſion at the time of the bankruptcy. 


And though ſome of the points determined in 
the caſes under each claſs, are certainly common to 
both, yet the diviſion will not, I believe, be found 
to be one merely of form; but ſuch as ariſes 
naturally out of the ſubject itſelf, and the different 
views of it which the difference of the circumſtances 
neceſſarily ſuggeſts. 


I. With reſpect to property Originally the bankrupt's 
Own, and remaining in his poſſeſſion after 
a Conveyance of it to Another. 


The circumſtances which have been conſidered 
as neceſſary to conſtitute a caſe of reputed owner- 


ſhip 
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OK III. 


of this act, are, iſt, the poſſeſſion; 2d, the order seg. III. 


and diſpoſition of them as owner ; and laſtly, the 
conſent or permiſſion of the true owner and pro- 
prietor. | 
The firſt is obviouſly eſſential, as being that to 
which the whole proviſions of the ſtatute relate. 
With reſpe& to the ſecond, though poſſeſſion 
itſelf is prima facie evidence of ownerſhip, yet 
it will nor, alone, bring a caſe within the ſtature, 
unleſs the party has alſo the order and diſpgſition, as 
owner. This may ſometimes admit of direct evi- 
dence, as to expreſs acts of order and diſpoſition ; 
yet the ſtatute ſeems to have been conſtrued as 
not meaning ſtrictly to require a&ual lale, alteration, 
or diſpoſition, but merely that the property remain 
in the bankrupt's poſſeſſion under circumſtances 
which leave it in his power to order and diſpoſe 
of it, or ſo that he may take upon himſelf the ſale, 
alteration, or diſpoſition as owner ? (95). A 


v Brown and Hr-athcite, x Lingham and Biggs, Pull. and 
Atk. 64. Exp. Fiyn, ib. 287. B. 87. 
Welt and dkip, 1 Vez. 243. 


. — 


(95) There ſeems to be ſome intricacy and obſcurity in 
the language aſcribed to Ld. Ch. J. Ey'e in Lingham and 
Biggs. it is there ſaid, that “ being allowed to have poſ- 
ſeſſion of goods, under circumſtances which give the reputation 
of ownerſhip, brings the caſe within the ſtatute.” What thoſe 
circumRtances are, is not mentioned; but that they are not the 


VU 4 having, 
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BOOK ITT. AS the poſſeſſion alone is not, fo neither will it, 
Sea. 111, though accompanied with the order and diſpo- 
—— lſition, be ſuthcient, unleſs the third circumſtance 


above mentioned alſo concur, namely, that they 


— 


having, or the appearing to have the order and diſpoſition, 
(though, if they are not, it ſeems difficult to conceive what 
otherwiſe they can be) appears from what is added, © that every 
man who can be ſaid to be the reputed owner has incidentally 
the order and diſpoſition ;” and * that a party's being the re- 
puted owner, imports that he has the order and diſpoſition.“ 

The premiſes and the inference ſeem to me here to be in- 
verted. Ld. Hardwicke on the other hand, did not conſider 
the order and diſpoſition as incidental to the reputed ownerſhip, 
but conſidered thoſe, or as he expreſles it, “ ſpecious acts of 
poſſeſſion, order, and diſpoſition,” as the eſſential circumſtances, 
from which the latter was to be inferred. (See Ryall and Rolle, 
1 Vez. 372. Brown and Heathcote, 1 Atk. 164.) 

In the ſame caſe (Lingham and Biggs), it is ſaid, the words 
in the ſtatute, * ſale, alteration, or diſpoſition?” cannot refer to 
the actual ſale as they ſeem to import, for that then the goods 
would be out of the power of the aſſignees, who can only take 
what remains in the bankrupt's poſſeſſion. But the reaſon aſ- 
ſigned ſeems to be inconcluſive, and actual ſale ſeems here to be 
taken for actual delivery: but actual ſale may take place with- 
out delivery, and is one of the cafes put by the judges in Ryall 
and Rolle, on the ſubje& of the miſchief it would be to permit 
mortgages without delivery to be out of the ſtatute, inaſmuch 
as the mortgageor may, continuing in poſſeſſion all the while, 
ſell and reſell the ſame goods over and over again to different 
perſons. There ſeems, therefore, to be no difficulty in under- 
ſtanding the words of the act to refer to adual ſale, &c, as well 
as the apparent power of ſelling. 


are 


— , , oo 
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are with the conſent and permi//: 97 on of the true BOOK Ut. 


owner; whether with a fraudulent "_ or from 
a plain laches % 

1. With reſpe& therefore even to things capable 
of delivery, and of which there is nothing in the 
circumſtances in which they are placed, to prevent 
actual poſſeſſion being delivered; yet if the retain- 
ing the poſſeſſion by the bankrupt, is adverſe to 
the party to whom the conveyance of the property 
is made, and who ſues the bankrupt in a court 
of juſtice to obtain the poſſeſſion, or to reſtrain 
him from diſpoſing of the goods; that will plainly 
take the caſe out of the ſtatute, as excluding all 
idea of conſent, either actual or preſumed“. 

Or if the goods are left in the bankrupt's poſ- 
ſeflion, hond fide for the purpoſe of a mere tempo- 
rary cuſtody. As, where upon a ſale of goods lying 
upon the quay, it was agreed between the bank- 
rupt and the vendees that the goods ſhould be 
removed and lodged in a warehouſe, till the latter 
ſhould have an opportunity of ſhipping them, they 
having none at that time; and the bankrupt ac- 
cordingly had the goods removed into a warehouſe 
of his own for the purpoſes of the agreement, 
where they had remained for a few weeks when 


the bankruptcy happened. This was held * not 


to be within the act of parliament, as the goods 


4 Weſt and Skip, 1 Vez. 243- Exp. Flyn, 1 Atk. 185. 
* Weſt and Skip, 1 Vez. 244- 
could 


HAP. V. 
Sect. III. 
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BOOK in. could not be ſaid to be left by conſent of the 
HAP. v. X 
Sect. III. vendees, in the order, diſpoſition, or power of the 


bankrupt. 

A poſſeſſion by the bankrupt, of an undivided 
property, as tenant in common with the vendees 
as in a caſe, where the bankrupt having ſold a 
part of ſome goods abſolutely, agreed to conſign 
the reſt to the vendees, to be diſpoſed of by them 
for his uſe ; ſeems to have been conſidered, at one 
time, by Ld. Hardwicke*', as not within the act; 
becauſe in a caſe of tenants in common there muſt 
be a poſſeſſion in one or other of them, and the 
poſſeſſion of one is the poſſeſſion of all. But that 
ſuch conſtructive poſſeſſion is not ſufficient, and that 
the queſtion upon this ſtatute will depend upon 
other circumſtances, and on the nature of the 
tranſaction itſelf, appears to be eſtabliſhed by a 
ſubſequent determination; where it was held that 
if a partner take a ſecurity, whether by abſolute 
ſale or mortgage, upon the other's part of the 
partnerſhip effects, for money advanced as a private 
loan in his ſeparate capacity, (and as to which 
therefore he is merely on the footing of any ſtran- 
ger); thongh he might as being partner before, 
and therefore, in conſtruction of law, already in 
poſſeſſion per mie et per tout, be ſaid to require no 
actual delivery, yet this is not ſuch a pofleſſion as 


S. C. 1 Atk. 187. e Ry all and Rolle. 


this 


VV 


his 
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this ſtatute requires ; and if he permits the other, 
after parting with all his intereſt in the ſpecific 
effects, to remain in poſſeſſion and to act and diſ- 
poſe as viſible partner and half owner as before, 
this is permitting him to act inconſiſtent with his 
right, and is the very miſchief deſcribed in the 
ſtatute; to allow which upon the ground of ſuch 
conſtructive poſſeſſion would be to let in all thoſe 
frauds, and that falſe and deluſive credit, againſt 
which it was intended to provide. And the caſe 
will be the ſame though the conveyance is made 
not directly to the partner himſelf, but to a truſtee; 


as to which, whether it be conſidered in effect as 


a direct conveyance to the party, or merely to the 
truſtee, as diſtinct from him, poſſeſſion ought to be 
taken by the one or the other reſpectively x. 

It has been laid down as a rule, with reſpect to 


conveyances of chattels generally, that the poſ- 
ſeſſion ought to accompany and follew the deed; 


and therefore that continuing in poſſeſſion, after 
an abſolute conveyance, will be fraudulent againſt 
creditors, either generally, or in caſes under this 
ſtatute. Upon this ground, a caſe; in which, 
atter an abſolute conveyance in truſt for creditors, 
it was agreed the party ſhould {till continue in pol- 
ſeſſion and receipt of the profits for a certain time, 
and who did continue in the viſible poſſeſſion ac- 
cordingly ; was held within the ſtatute“; notwith- 


1 | Y Bamfurd and Baron, 2 T. R. 


594 
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ſtanding notice of the deed publiſhed in the newſ- 
papers, and an undertaking by the party at the 
time of the conveyance that he would account to 
the truſtees, for all the profits to be received during 
his poſſeſſion. | 

But if a conveyance 1s conditional, only to take 
effect on the performance of a condition at ſome 
future time, it will not be fraudulent or void for 
the party's continuing in poſſeſſion, till the condi- 
tion is performed (96); the want of poſſeſſion in 
that caſe being conſiſtent with the deed. 

At the ſame time, although, where the poſſeſſion 
is inconſiſtent withthe deed, that is clearly fraudulent, 
upon the very face of it:; yet the poſſeſſion happen- 
ing to be conſiſtent with the terms of the deed, will 
not exempt a caſe from the operation of this ſtatute, 
if the other circumſtances accompanying the poſ- 
ſeſſion are ſuch as to create a falſe credit. In a 


caſe * which, though not in bankruptcy, has been 


often cited in illuſtration of this rule of the want 


* Stone and Grubham, 2 a Bucknall and Roy ſton, Pre. 
Bulſt. Cha. 285. 


(96) Such conditional conveyances have plainly no relation 
to this ſtatute at all, and are quite different from thoſe by way 
of mortgage. In the former, the property is not veſted, nor the 
party entitled to the poſſeſſion, till the condition 1s performed. 
In the latter, the conveyance is immediate, the property paſſes 
by the contract, and the party is entitled to the poſſeſſion the 
moment the money is paid, though ſubje& to being diveſted 
upon repayment. See Ryall and Rolle. 
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of poſſeſſion not being fraudulent if conſiſtent with BOOK. ITE. 


the deed, it appeared, that a perſon in poſſeſſion of Sect. Ill. 


goods then ſhipped on board a veſſel about to go 
upon a voyage, conveyed them for a valuable con- 
ſideration, by a bill of ſale, with the produce and 
profits to ariſe from them in the courſe of the 
voyage; and by the terms of the bill of ſale, the 
vendor was to continue in poſſeſſion, and to nego- 
tiate and ſell them for the advantage of the vendee. 
This deed was ſupported, becauſe the truſt appeared 
upon the face of the deed itſelf, and the poſſeſſion, 
therefore, was conſiſtent with it, and not for the 
purpoſe of giving a falſe credit. But in the ſame 
caſe it was alſo ſaid, that it would have been other- 
wiſe, if it had been a caſe of bankruptcy, and would 
fall within the ſtatute if the poſſeſſion were ſuch 
as to create a falſe credit“: as, where there is no 
act of notoriety to appriſe third perſons that the 
nature of the vendor's poſſeſſion is different from 
what it was before. 

So where the bankrupt, having bought an im- 
plement of trade (a dyer's plant), and given notes 
for the price payable at a future day, but being 
unable to pay the money when the notes became 
due, after being above a year in poſſeſſion, agreed, 
in conſideration of the notes being given up, to 
reſell it to the ſame perſon, who at the ſame time 
agreed to let it to him again for a term of years at 


a certain rent equivalent to the intereſt of the ori» 


d See alſo 1 Atk. 168, 180. 
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CHAP. V 


Sect. II. the rent, keeping the plant in repair, and not af- 


ſigning it without conſent, and that on default it 
ſhould be lawful for the leſſor immediately to take 
poſſeſſion; and a deed of aſſignment was accord- 
ingly executed, with a full recital of the circum- 
ſtances, and ſetting forth all the particulars of the 
agreement. Here, the poſſeſſion was conſiſtent 
with the terms of the deed, but the bankrupt 
having been in poſſeſſion of the plant before as his 
own abſolutely, and being permitted after a con- 
veyance, {till to continue in poſſeſſion as viſible 
owner; and there being no act of notoriety to 
ſhew that his continuing in poſſeſſion was under 
any title different from that under which he ob- 
tained the poſſeſſion originally, it tended neceſſa- 
rily to create a falſe credit, and the form of the 
tranſaction was conſidered merely as a contrivance 
to elude the ſtatute ©(97). 


2. But property which is not in its own nature 


incapable of delivery, may ſometimes, from the cir- 


cumſtances in which it is placed, either not admit 


e Bryſon and Wylie, Pull. Collins and Forbes, 3 T. R. 


and Bof. 83. and S. C. cited in 316. 


3 


(97 See alſo below (p. 320.), the caſe of Lingham and 
Biggs, where the poſſeſſion was alſo conſiſtent with the terms 
of the deed ; but as the other circumſtances created a reputation 


of ownerſhip, and might deceive creditors, it was held withia 
the ſtatute, 


of 
- 
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wer | f f BOOK 111. 
| of a complete delivery, or actual trar/mutation of BO! 


AP. V. 


poſſeſſion, or at leaſt not of a delivery at the #ime Sect. III. 


of the conveyance. 

In the former caſe it will be ſufficient if the beſt 
delivery is given that the circumſtances will admir ; 
and in the latter, if all ſuch muniments of the pro- 
perty and evidences of ownerſhip in it, as it is in 
the bankrupt's power to give, are delivered; and 
which is conſidered, under ſuch circumſtances, ro 
be equivalent to a delivery of the ſpecific thing. 
For though where a delivery of the ſpecific thing 
is impoſlible, the non delivery cannot of itſelf be 


evidence of the conſent to leave it in the poſleſſion, 


order, and diſpoſition of the original owner; yet, 
as in the caſe of things capable of a change of 
poſſeſſion, the poſſeſſion, being the evidence of 
ownerſhip on which the world generally relies, is 
neceſſary to be given; ſo with reſpect to theſe it 
is required, that the party, by taking poſſeſſion of 
the muniments, ſhould do every thing that can under 
the circumſtances be done, to veſt the property, 
wich the power of ordering and diſpoſing it, in 
himſelf; and to diveſt the bankrupt of it, and 
thereby to deprive him of the means of obtaining 
that falſe: credit which otherwiſe he might do, if 
allowed to retain the evidences of ownerſhip in his 
own hands. 


A nominal delivery of poſſeſſion has been allowed 


where the goods were, at the time of the convey- 


ance, already upon the premiſes of the perſon to 
in 
Tem 
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2 whom the conveyance was made. In ſuch a caſe 
| Scl. III. there could be no falſe credit; the goods, from 
; | their ſituation, muſt have appeared to belong to 
| the perſon on whole ground they were lying; the 
bankrupt himſelf had no poſſeſſion otherwiſe than 

as having the property ; and as no better or other 
| delivery could have been under the circumſtances, 
| the poſſeſſion was held to accompany and follow 


the conveyance of the property *. 

In the caſe of bulky goods, of which an actual 
delivery is often inconvenient and ſometimes im- 
practicable, a delivery of the key of the warehouſe 
where depoſited, has always been held ſufficient 
within this ſtatute . But a qualified delivery of 
this kind is not conſidered on the footing of being 
a delivery by /ymbol merely, which certainly would 
not do; but as being a delivery of that by which 
the party 1s enabled to come at the property ; as 
furniſhing him with the means of reducing it into 
poſſeſſion, and whereby it is placed as much at his 

_ diſpoſal, and out of the power of the bankrupt, as 
if there had been an actual tranſmutation of the 
poſſeſſion f. 

Of ſhips or their cargoes, at ſea, the property is 
conſidered as effectually transferred, by a delivery 
of the muniments ; ſuch as the grand bill of ſale - 
in the caſe of a ſhip; or the bills of lading, policies I ! 

* 


4 Manton and Moore, 7 T. f S. C. ibid. Ward and Tur- 
R. 67. ner, 2 Vez. 443. 

e Ryall and Rolle, x Vez. 
362, 3. 


of 
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of inſurance, invoices, and the like, in the caſe of BOOK III, 
their cargoes : becauſe of ſuch property there can Se&.111. 


be no actual delivery, at the time s. And the 
ſame rule has been laid down, as to ſhips in a 
foreign port“ (98). 6 

But if the ſhip is at Home, at the time of che c. con- 
veyance; or returns into port afterwards, actual 
poſſeſſion muſt be taken; otherwiſe it will not be 
exempt from the ſtatute; even though the grand 
bill of fale is delivered“. 

Of a ſhare, however, of a ſhip, the delivery of 
the bill of ſale has been held to be ſufficient, though 
the ſhip was not at ſea; the ſubject matter being, 
it was faid; not capable of any other delivery*(99). 

3. The 


£ Brown and Heathcote, 1 i Stevens and Sole, x Atk. 
Atk. 160. Exp. Matthews, 2 157. 170. m Vez. 352. Exp. 
Vez. 272. Atkinſon and Mal- Matthews, 2 Vez. 272. Hall 
ling, 2 T. R. 462. Ryall and and Gurney, Co. B. L. 357. 
Rolle, 1 Vez. and Atk. k Exp. Standgroom, 1 Vez. 
b Exp. Batſon, Co. B. L. 361. J. 163. Co. B. L. 363. (100) 


2» — 


(98) In the caſe here referred to, Dublin was conſidered to 
be a foreign port, as to this purpoſe: but neither from the re- 
port of this caſe, nor from any , can I find any grounds 
ſtated; upon which tlie limits, within which the line is to be 
drawn, can be aſcertained. Various circumſtances might make 
it as eaſy for the party to take 1 in the port of Dublin 


or a port abroad, as in a port of Great Britain. There is a 


plain diſtinction between this caſe, and that of a ſhip at ſea ; 
in the latter, poſſeſſion cannot be taken; in the former, it depends 
upon circumſtances, and the diligence of the parties. 

(99) Upon what reaſon this is founded I do not know. In 
Hall and Gurney, cited above as an authority that the delivery 
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ÞOOK 11T., 3. The ſame principle, upon which, a delivery 
dect. III. of the muniments is conſidered as equivalent to a 


delivery of the ſpecific thing, where the property, 


though not in its own nature, yet from the cir- 
cumſtances in which it is placed at the time of the 
conveyance, is incapable of actual delivery, has 


of the grand bill of ſale is not ſufficient in the caſe of à /dip, 
it appears that the intereſt actually conveyed was only fo 
many ſhares of the ſhip. In that caſe it is true, it was the <vhol: 
intereſt of the party, and therefore an excluſive poſſeſſion as 
2zainft the party, could be given: but if the queſtion is whether 
actual poſſeſſion can be taken of a bare in a ſhip, as well as of 


any other undivided property, Hall and Gurney ſeems an autho- 


rity that it may ; for whether it is one or more 9 can make 
no difference. 

In Gilleſpie and Coutts (Ambl. 65 .), in which it was one 
of the points urged by counſel, that ſuch a delivery was Hardly 
poſſible, it does not appear that the Court decided upon that 
ground, That was not a caſe in bankruptcy, nor any queſtion 
upon this ſtatute, It was a caſe of competition between different 
vendees of different ſhares, who had all equally neglected, at 
the times of their reſpective conveyances, to take poſſeſſion either 
of the ſhip, or of the grand bill of ſale; and though one of 
them did fo afterwards, yet he was held not- to be entitled to 
any preference, it not appearing how, or when he had done ſo. 


(100) In this caſe of exp. Standgroom, an objection was 
taken to the bill of ſale, as void upon the regiſtry act. What 
the objection was, or how it was anſwered, the report does not 
ſtate. By ſect. 17. of the act, the certificate of the regiſtry is re- 
quired upon the transfer either of the whole ſhip or of any part; 
otherwiſe the ſale to be utterly null and void to all intents and 
purpoſes. | 


been 


POSSESSION AS REPUTED OWNER. 307 


been applied to another ſpecies of property, namely, Book 111. 
choſes in actien, which, from their own nature, A. 
admit not of a corporal pgſeſſion or delivery at all. 
Theſe, however, are held to be equally within the 
ſtatute, with ſpecific goods and chattels in paſſeſſion; 
not only upon the ground of the miſchief it would 
be, if the proviſions of the act as to legal intereſts 
were not to be followed as to equitable ones ; but 
alſo as the deſcription of goods and chattels is ſuf. 
ficient, in the conſtruction of acts of parliament, to 
include chgſes in action. And, for the ſame reaſons 
that aſſignments of choſes in action are ſupported 
in equity, becauſe the aſſignor by delivering to the 
aſſignee all the documents of the right to the pro- 
perty or the title by which it is held, and giving 
him authority to recover It in his name, and thereby 
y furniſhing him with the means of reducing it into 


T pofſeſion, does every thing in his power to diveſt 


: himſelf of the property and transfer it to the 
it a ; 

a aſſignee; ſo, in caſes under this ſtatute, a like 
er transfer and delivery is held both to be equivalent 
of to, and at the ſame time equally necefary as, the 
* the actual delivery of things in poſſeſſion. 


Without ſuch a delivery, the property would re- 
main as much in the poſſe//ton, order, and diſpoſition 
of the original owner, and he would have it as much 
in his power to obtain a falſe credit, by ſhewing 
all the evidences” of ownerſhip in his hands, and 


| Ryall and Rolle, x Vez. and and Gordon and E. Ind. Co. 
Atk. and Falkner and Caſe, infra, 
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BOOK [iT- even by aſſignments to other perſons, as in the caſe 
f dect. III. of ſpecific goods leit in his actual and viſible 
4 poſſeſſion. 
N In aſſignments therefore of choſes in action, the 
ſecurities, if any, mult be delivered; and alſo notice 
given to the debtor®; the eſfect of which latter 
circumſtance is not only to prevent the bankrupt 
| himſelf from recovering it of the debtor, but alſo 
| to prevent perſons, who may enquire of the debtor 
reſpecting the title to the property, from being de- 
ceived; as they will find, upon ſuch enquiry, that 
the property no longer remains in the bankrupt, 
though entered as his in the debtor's books“. 
2 If there are no ſecurities, as in the caſe of book 
4 debts merely, notice alone is ſufficient z there being 
nothing that can be delivered *. 

Where at the time of the aſſignment of the pro- 
perry of a choſe in action, the bankrupt himſelf 
was not in poſſeſſion of the ſecurity, having before 
pledged it with a third perſon for a debt due to the 
0 latter ; the non: delivery of the ſecurity, and its re 
, maining in the poſſeſhon of him with whom it was 

pledged, were held to be no foundation to bring the 
caſe within the ſtatute? The bankrupt himſelf, 


* | ; c 
in that caſe, had no poſſeſſion to deliver; he had 1 
only an equitable right, that of redemption ; and by : 
0 
* Ryall and Rolle, 1 Vez. 367. o Ry all and Rolle, 1 Atk. w 
| 1 AtK. 171,2. | _ qt 
u Lawrence J. in Gordon and p Falkner ard Caſe, 1 Bro. De 
E. I. Co. 7 T. R. 125. 2 T. R. 491. 


2 aſſi gning Pi 
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aſhgning which, he did every thirg in his power 
to diveſt himſelf of the property. In this caſe, it 
was alſo laid down, not to be neceflary that the 
aſſignee of the equity of redemption ſhould give 
notice to the perſon with whom the ſecurity was 
pledged : firſt, becauſe there was no property left 
in the bankrupt; ſecondly, becauſe, ſuppoſing 
notice had been given, it would have been a 
tranſaction merely between the athgnee and the 
pledgee (101). | 

But in a caſe?, where a queſtion aroſe upon the 
effect of an aſſignment by an officer of an Eaſt 
India Company's ſhip, of goods ſhipped by him as 
part of his privilege; which is an indulgence of 
private trade allowed by the company to their ofti- 
cers, of ſending goods in their ſhips to a certain 
amount, but which by the regulations of the com- 
pany 1s only for the proper ule of the officer, who 
is not allowed to diſpoſe of it to any other perſon, 
and the goods are ſhipped in his own name, and 


4 Gordon and E. TI. Co. 7 T. R. 228. 


2 


— — „ —— — —_— — 


(101) 2u, Whether the rule with reſpect to notice laid 
down in Ryall and Rolle, and in Gordon and E. I. Co. 
does not apply equally in the preſent caſe, There being no 
property left in the bankrupt ſeems to be the very ground 
of the neceſſity of notice. And by the want of it here, 
was it not left in the baubrupt's power to redeem, and conſe- 
quently to diſpaic of the ſecurity himſelf; and might not other 
perſons have been defrauded, who upon enquiring of the pledgee 
mult have been informed that the right of redemption remained 
with the bankrupt ? 


X 3 received, 
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GY, pr 
Sect. III. in his name and as his privilege, and the money 


ariſing by the ſale placed to the efficer's credit in 
the company's books; it was held, that if an 
officer ſhip goods as his privilege, and upon their 
| arrival aſſign them for a valuable conſideration, 
the aſſignee, in order to take the caſe out of the 
ſtatute, muſt either take actual poſſeſſion, or, as 
the money received by the company upon the ſale 
to the uſe of the officer is a choſe in action, he 
myſt give notice to the company that the property 
has been aſſigned to him: otherwiſe, the aſſignee 
having no documents by which he can himſelf 
transfer the property, and all the evidence of title 
that appears in the company's books, ſhewing the 
property ſtill to be in the officer, the latter will 
continue to have the oftenſible ownerſhip as to the 
reſt of the world; which is the very miſchief 
againſt which the ſtatute intended to guard, and 
which the giving of ſuch notice might pre- 
vent (102). 


F BOOK UI. received, warehouſed, and fold by the company, 


ͤ——üqꝛ— 
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(102) This cafe will occur again under the next clafs, to 
which it ſtrictly belongs, of thofe which relate to property not 
the bankrupt's originally. But as the reaſons upon which it 
wes decided, were forcibly illuſtrated by one of the learned 
judges, upon the ſuppoſition as if it had been a caſe of property 
originally the bankrupt's own, and applies particularly here on 
the ſubje& of notice in the caſe of aſſignments of choſes in action, 
I thought it not improper to inſert it in this place. 


II. With 
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II. With reſpect to property Not originally the 
bankrupt*s, but left in his poſſeſſion. 


Founding, partly upon an apprehenſion of the 
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inconvenience that might follow from ſuch a con- 


ſtruction of the ſtatute as ſhould extend its ope- 
ration to property belonging to other perſons, and 
left in the bankrupt's poſſeſſion, either for the ne- 
ceſſary purpoſes of trade, or to anſwer the various 
occaſions of common life ; partly upon what ap- 
pears to have been too preciſe and ſtrict an appli- 
cation of a rule of conſtruction which had been 
laid down in ſome caſes with reſpect to ſtatutes 
with particular and ſpecial preambles ; an opinion 
was for ſome time entertained * that the generality 
of the enaCting clauſe of this ſtatute, which ex- 
tends to any goods or chattels left in the poſſeſſion 
of the bankrupt, was to be reſtrained by the pre- 
amble, and the conſtruction to be confined to ſuch 
caſes only as came within the particular miſchief 
there recited, namely, that of bankrupts conveying 
their goods to other perſons, and yet continuing to 
have the paſſeſſion and diſpo/ition of them as their 
own. But the queſtion has been ſince ſettled, by 
an expreſs determination *, that the conſtruction 
is not to be governed by the preamble; for that 


* L'Apoſtre and Le Plai'trier, * Mace and Caddell, Cowp, 
1 P. W. 318. Exp. Marſh, Ii Atk. 232. 
159. Ryall and Rolle, 1 Vez. 
and Atk, 
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the ſtatute, if it had been meant to comprehend 
nothing more than the particular cafe there re- 
cited, would be altogether nugatory ; as the keep- 
ing poſſeſſion, after a man had conveyed his own 
goods to a third perſon, would have been void 
even before this ſtatute, according to the doctrine 
in Twine's caſe *(103). And the remedy for the 
inconvenience ſo much apprehended from this en- 
larged conſtruction, is left to the exerciſe of that 
judicial diſcrimination which muſt always finally 
govern, in the application of a general law to par- 
ticular caſes, according to the peculiar circum- 
ſtances of each. 


t 3 Rep. 81. 


— 


(103) Were this the only reaſon that could be aſſigned for 
this enlarged conſtruction of the ſtatute, it ſhould ſeem to im- 
pute not a little abſurdity to the legiſlature; not only in enacting 
what was already before enacted, but alſo in reciting, as the 
only ground of neceſſity for the new ſtatute, that very miſchief 
alone which is ſuppoſed to have been equally well provided 
againſt before. But it is to be obſerved that this ſtatute goes 
further than either the common law or the 13 Eliz. e. 5. ; which 
did not avoid conveyances if made bond fide, as well as for a 
good conſideration; whercas the ſtatute here in queſtion, is 
held to extend, not only to caſes of fraud, but even to ſuch, 
where by laches or neglel merely, the true owner permits the 
bankrupt to continue in poſſeſſion under circumſtances that 
create a ſalſe credit (Ryall and Rolle, 1 Vez. 365. 369. S. C. 
1 Atk. 175, 79, 80. Welt and Skip, 1 Vez. 243. Copeman 
and Gallant as reported 7 Vin. 89.) ä 


The 
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The claſs of caſes, here in queſtion, certainly FOOK IIT. 
differs, in many reſpects, from thoſe of bankrupts Sect. III. 
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keeping poſſeſſion after conveyances of goods ori- 


ginally their own. In the Jatter, the mere circum- 
ſtance of the pgſſeſſion furniſhes at once a preſump- 
tion againſt the tranſaction, and it is difficult, 
unleſs in very ſpecial caſes, to conceive for what 
purpoſe the original owner ſhould be {till allowed 
to continue in poſſeſſion, except that of gaining a 
falle credit; and the goods having been before 
in his poſſeſſion as his own, and diſpoſed of as 
ſuch, certainly requires ſome act of notoriety to 
advertiſe the reſt of the world of a change of the 
property; which would, otherwiſe, under ſuch 


circumſtances be preſumed to be, as it was before, 


united with the poſſeſſion ®. But the occaſions of 
perſons placing their property in the hands of 
others, for the purpoſes of agency or management, 
of temporary uſe, or other inferior intereſts, are ſo 


various and frequent, that unleſs the poſſeſſion is 


accompanied with circumſtances of maniteſt fraud, 
in the perſon to whom the property belongs per- 
mitting the bankrupt to diſpoſe of it as his own; 
or of a groſs negligence in not doing every thing 
in his power to prevent other perſons being de- 
ceived by a poſſeſſion which might otherwiſe under 
the circumſtances tend to create a falſe credit; the 
mere poſſeſſion of property not originally the bank. 
rupt's own, but moving from others, ſeems not to 


» Ryall and Rolle, x Vez. 360. x Atk. 168. 


afford 
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BOOK HL. afford any opportunity for any inference of fraud 


or miſconduct, and it has accordingly happened, 


chat by far the greater part of the caſes of this 


claſs, that have come under diſcuſſion, have been 
determined not to be within the ſtatute. 

If for the expreſs purpoſe of ſupporting a trader's 
credit, one places goods in his hands, and permits 
him to diſpoſe of them as his own, there can be no 
doubt that ſuch a caſe is within the ſtatute * (104). 

Or if property is placed in his hands, under 
ſuch circumſtances as muſt necefarily make it ap- 
pear to the reſt of the world to be his own; and 
the real owner does not take ſuch means as are 
in his power to prevent other perſons, who may 
enquire into the title, from being deceived by thoſe 
falſe appearances, but which by his doing ſo, might 
be prevented; this alſo is within the ſtatute. As 
in the caſe of the officer of an Eaſt India company's 
ſhip?, already noticed above*; and the circum- 
ſtances of which it is therefore unneceſlary to ſtate 


x Anon. cited Style's Reg. Gordon and E. I. Co. T. 
tit. Bankt. R. 228. 


4 P. 309. 


— — 
— 


(104) A caſe of this kind does not ſeem ever to have been 
put, in all the mootings upon the queſtion of this ſtatute's ex- 
tending or not to property not originally the bankrupt's ; 
perhaps, becauſe independent of the ſtatute, ſuch a caſe would 
have received the ſame determination. But in the book from 
which it is here cited, it appears te have been a determination 
expreſsly upon this ſtatute, 


| again 
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again here, further than to obſerve that in point 
of fact in that caſe, the property in queſtion was 
not originally the bankrupt's, but another perſon's, 
which the officer in conſideration of a bill of ex- 
change given him by the owner of the goods, 
ſhipped in his the officer's name, and as part of 
his privilege; and by deed aſſigned the ſame and 
the produce thereof for his own uſe till the bill 
ſhould be accepted, and then to the uſe of the aſ- 
ſignee; and in the aſſignment was contained a 
power of attorney authorizing the company to re- 
ceive the money ariſing by the ſale, for the ſole 
uſe and benefit of the aſſignee. 

But the ſtatute does not extend to goods of 
which the bankrupt has the poſſeſſion and diſpo- 
ſition, in the capacity of executor or other fruſtee. 
Theſe were, formerly, held to be out of the ſtatute, 
conſidering it as reſtrained by the preamble to goods 
only that were originally the bankrupt's own, and 
which he had in his own right“; but though this 
conſtruction has been exploded, the ſtatute is ſtill 
held not to extend to them, upon the ground that 
in ſuch caſes the party does not permit or conſent 
to the bankrupt's diſpoſing of the goods as his 


own ®* (105), It 


2 Copeman and Gallant, x P. Maiſh, 1 Atk. 159. Ryall and 
W. 314. L'Apoftre and Le Rolle, 1 Vez. and Atk. 
Plaiſtrier, cited ib. 318, Exp. b Mace and Caddell, Cowp. 


232. 
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(105) In vans and Gallant, 1 P. W. 314. which was 


à Cale of poſſeſſion by a bankrupt under an aflignment made to 


him 
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BOOK III. Tt does not extend therefore to a poſſeſſion under 
Sea. in. a bare authority to ſell for the principal: whether 
a ſpecial authority in the particular caſe, or as a 
factor generally ©; with reſpect to whom it has been 
obſerved , that from the 4n9wn nature of his em- 
ployment, the poſſeſſion which by the courſe of 
trade he muſt have of other people's goods, does 
not hold out a falſe credit to the world. 

The fame principle applies with reſpect to a 


banker ©; to tradeſmen who receive goods to be 


c Mace and Caddell, Cowp. © Bryſun and Wylie, Pull. 
232. and Boſ. Walker and Burnell, 

d Bryſon and Wylle, Pull. Dougl. 303. | 
and Bol. 84. 


—— 
2 — 


him in truſt to pay the debts of the aſſignor, Ld. Cowper held 
it out of the ſtatute, becauſe the aſſignment was with an honeſt 
intent, namely to pay the aſũgnor's debts, This reaſon was by 
{uccceding judges (Ryall and Rolle, 1 Vez, and Atk.) thought 
nat to be ſufficient ; though the caſe was held to be rightly de- 
cided upon another ground, (now alſo exploded in its turn) that 
of the reſtrained conſtruction of the ſtatute. Perhaps Ld. 
Cowper's meaning has not been ſuſſiciently expreſſed in P. 
Wms. report. "Fhat he did not conſider an honeſt intent generally, 
as ſufficient to take a caſe out of the ſtatute, appears by the 
report of the ſame caſe in 7 Vin. 89. By an honeſt intent, 
therefare, he probably only meant what has been ſince more 
preciſcly expreſſed as the ground of determination in ſuch caſes 
(ſee Mace and Caddell, Cowp. 232. Walker and Burnell, 
Pougl. 303: and cited in Collins and Forbes, 3 T. R. 316.) 
namely, that the party does not either through fraud or laches, 
permit or conſent to the bankrupt's ſelling or diſpoſing of the 
goods as his own, 


worked 
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worked up for their employers*; and to all per- 
ſons generally, having poſſeſſion of the goods of 
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others merely and bond jiae for the purpole of — 


exerciſing ſome particular truſt or employment 
with reſpect to them, 


Upon grounds which were thought ſomewhat 
ſimilar to this, the following caſe has been de- 
termineds: A public board having advertiſed for 
carpenters to deliver in propoſals for doing the work 
of a government contract, and ſupplying the timber 
tor that purpole ; ſome perſons, who, as being only 
general merchants, would not have been permitted 
to undertake it in their own name, entered into a 
ſecret agreement with the bankrupt, who was a 
carpenter, to ſupply the timber in his name; and 
which having been accorcingly bought and ſhipped 
by them, was delivered to the king's officers upon 
the account and 1n the name of the bankrupt, and 
applied by him in execution of the contract. It 
appeared that the king's gfficers would not have 
permitted even the bankrupt to have ſold any of 
the timber, except ſuch as was unfit for the con- 
tract, or to diſpole of it in any other manner than 
for the work contracted for, becauſe they con- 
ſidered it as delivered for the purpoſes of the con- 
tract only. The bankruptcy taking place before 
the contract was completed, the property in the 
timber was claimed by the merchants. This was 


f Cullins and Forbes, 11 E Collins and Forbes, 3 T. R. 


223. 216, 


held 
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held to be out of the ſtatute, upon the ground that 
the bankrupt's poſſeſſion of the property was only 
for a ſpecial purpoſe, and that he had not the order 
and diſpoſition of it, except only for the purpoſes 
of the contract; and the caſe was compared to 
that of tradeſmen receiving goods for the purpoſe 
of being worked up for thoſe who ſupply them 
with the materials (106). 

The p9/z/fion, which a huſband, living with his 
wife, has. of the ſeparate property of the wife, 
ſettled in truſtees for her ſeparate uſe, is not ſuf- 
ficient to bring a caſe within the ſtatute, unleſs 
accompanied with other circumſtances to ſhew that 


7— yy = Py " * ah 2 4 1 YR „ 
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(106) The caſes, however, ſeem to be materially different. 
There is a general notoriety with reſpe& to the employment of 
manufa@urers, which prevents a falſe credit. In the caſe cited, 
the ſpecial purpoſe was not of that kind. The tranſact ion was 
ſecret, and a falſe and pretended ownerſhip ſet up and ſtudiouſly 
maintained, | | 

As to the bankrupt not having had the order and diſpoſition, 
it may be obſerved this was only as between the bankrupt and 
the king's officers, and that this was not inconſiſtent with the 
true ownerſhip being in him; but the real owners permitted the 
bankrupt to order and diſpoſe of it a»parently as his own, They 
permitted him to paſs as the owner, with the government ; and 


all perſons enquiring at the board, would have been informed he 


was the owner; and by the nature of the tranſaction, no one 


elſe could be taken to be the owner. Though the diſpoſition 


of the property was ſubj-# to the contract, yet ſubje& to that, 
the bankrupt appeared to have the ſole intereſt, and upon that 
falſe appearance, might gain a deluſive credit. 


the 
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the truſtees permitted the huſband alſo co have the BOK Lf. 
order and diſpoſition of it. If it is ſettled upon her vec. in. 


to enable her to carry on a ſeparate trade in which 
the huſband is not ſuffered to intermeddle, it will 
not be within the ſtatute * ; but it would, if he car- 
ried on the trade in his name and obtained credit 
upon it, or if the trade was carried on by 
both * (107). 

A woman having upon a ſecond marriage, af- 
ſigned ſome houſehold goods, her ſepatate property, 
to truſtees to ſuffer the huſband to enjoy them, on 
condition of his paying to the truſtees, for the uſe 
of her children by the firſt marriage, a ſum of 
money payable by yearly inſtalments; the truſtees 
allowed the goods to remain in the huſband's houſe, 
for ſeveral years, and after he was in arrear for 
part of the inſtalments ; and alſo permitted him to 
have the poſſeſſion, order and diſpoſition, and ap- 
parent ownerſhip of them, until the very day before 
he committed an act of bankruptcy. This was held 
to be a poſſeſſion by the huſband, in his own right, as 
having contracted for the purchaſe of the goods at 
a certain price, payable by inſtalments; and that 


u Haſelington and Gill, 3 T. R. 1 See ſame caſes. 
620. Jarman and Woolloton, ib. 618. 


3 * „* 
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(107) Haſelington and Gill above cited, was not a caſe in 
bankruptcy ; but the reaſoning upon the queſtion how far a 


huſband's poſſeſſion of a wife's ſeparate property is or is not. 


fraudulent againſt creditors, applies equally to caſes under this 
ſtatute. 
it 
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it was a groſs fraud on the part of the truſtees, in 
permitting him to continue in poſſeſſion ſo long 
after failing in his annual payments, and not re- 
poſſeſſing themſelves until juſt on the eve of his 
bankruptcy 

Where a woman having kept a public houſe, 
and had a licence, ſaid ſhe was married to a man 
who lived with her, whoſe name ſhe afterwards 
entered in the books of the exciſe as married, and 
he had the licence and continued in the poſſeſſion 
of the houſe and goods till his bankruptcy, this 
was held clearly to be within the ſtatute; the goods 
being poſſeſſed by him emphatically as his own, 
and kept by him as ſuch ', 

Among the circumſtances which may have an 
effect in any particular caſe of poſſeſſion by a bank- 
rupt of goods belonging to other perſons, the nature 
of the property itſelf ſeems in ſome caſes to be ma- 
terial n. The poſſeſſion of Hoc and implements of 
trade, eſpecially of the ſame trade which the bank- 
rupt himſelf carries on, mult always afford a ſtrong 
preſumption of ownerſhip, and is generally a prin- 
cipal foundation of the credit he obtains. But 
with reſpect to furniture in a houſe ; the w/e and 


the real owner/hip in ſuch things are ſo well known 
to be frequently in different perſons, that the mere 


Poſſeſſion is too equivocal from which to infer a re- 


* Darby and Smith, 8T.R.82, Walker and Burnell, Doug]. 
1 Mace and Caddell, Cowp, 303. Lingham and Biggs, Pull. 


232. and Boſ. 88. 


putation 
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putation of ownerſhip, without other evidence of Book 111. 


the nature and character of the poſſeſſion. 
In a caſe already mentioned ', with reſpect to a 


huſband's poſſeſſion of the ſeparate property of the 
wife, a diſtinction was made between the flock in 
trade and the furniture; as to the latter of which, 


the jury found a verdict againſt the aſſignees, and 
the rule to ſet aſide the verdict was diſcharged. 

At the ſame time there can be no doubt that 
under particular circumſtances, furniture may come 
within the ſtatute as well as any other ſort of pro- 
perty. Where the bankrupt kept a coffze-houſe, and 
a creditor, after taking inexecution all the houſehold 
furniture and other articles belonging to the coffee- 


houſe, but without removing them, let them againby 


deed to the bankrupt for a term of years at a certain 


rent, and who accordingly continued in poſſeſſion 


for ſeveral years after, till the time of the bank- 


ruptcy; the aſſignees were held to be entitled to 


the property under this ſtatute”: the bankrupt 
under theſe circumſtances, being in ſuch poſſeſſion 


as neceſſarily to create a reputation of ownerſhip, : 


and conſequently a credit founded upon it (108). 
On 


| Jarman and Woolloton, m Lingham and Biggs, Pull. 
3. R. and Bol. 82. 


EIS 


(108) With reſpe& to this caſe, it may alſo be obſerved that 
the furniture and other articles belonging to a coffee-houſe, ſeem 
to be equivalent to the ſtock and implements of trade in other 


ezles, as being principal objects of credit, It was a caſe too 
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On the other hand where a bankrupt was al- 
lowed by the aſſignees to continue in poſſeſſion of 
his houſe and furniture; and after obtaining his 
certificate, engaged in trade, and became a bank- 
rupt again; it was held to be out of the ſtatute, 
becauſe although he had the poſefion, yet he had 
not by the permiffion or conſent ot the aſſignees (the 
true owners), any diſpeſition of the goods: for it 
appeared that he was continued in the houſe only 
as an agent for the aſſignees, in getting in his effects 
and ſettling his affairs; that the goods were in- 
ſerted in every account between the aſſignees and 
the bankrupt; and that it was generally known: 
that the furniture of the houſe belonged not to 
him, but to the aſſignees. 


n Walker and Burnell, Dougl. 303. S. C. cited in Collins and 
Forbes, 3 T. R. 316. | „ 


— 
— 


of a creditor by execution, as to which Ld. Hardwicke ſaid 
(Weſt and Skip, 1 Vez. 245.), that a creditor by execution, 
ſuffering the goods to remain in the poſſeſſion of the debtor was 
ſtronger than any other, to preſume conſent or laches, 


8 


CHAP. VI. 


Of the Examination 
of the Bankrupt, and Others. 


| fo. the order of the proceedings in a commiſſion, 

ſome of the ſubjects of the preſent chapter might 
perhaps have found a place in a former part of this 
work ; but as they could only have been partially 
conſidered there, and it would have been incon- 
venient to the reader to have had the different 
parts, of a ſubject of no great extent, ſcattered 
under different titles ; I thought it better to reſerve 
for this place the whole of what relates to the com- 
miſſioners* powers of examination and enquiry 
generally; whether upon what is commonly called 
the bankrupt's 4% examination, or at any other 
time, or of any other perſons ; and whether for the 
diſcovery of property, or for other purpoſes, In 
this chapter, therefore, I ſhall conſider, 1. What 
Perſons the commiſſioners may examine. 2. The 
Form of their examination, 3. The Subject to 
which they may ſeverally be examined. 4. Cer- 
tain proviſions for better Enabling as well the bank- 
rupt to make, as the aſſignees to obtain, a full 
Diſcovery. 5. The Commiſſioners? Powers in caſes 
of Contumacy or Non-conformity : and herein of 
the Grounds and Form of their Commitments. 
And laſtly, The Proceedings at Law in caſes of 
ſuch Contumacy or Non-conformity, 
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SECT. I. 
What Perſons the commiſſioners may examine. 


13 Elia, c. 7. fo 2. 5 
I Ja. c. 15. /. 6, 7. 10, 


41 Je: & 19. % 5. 6. 
5 Geo. 2. c. 30. J 1. 16. 21. 


The ſtatute of Eliz. makes no mention of any 
examination of the bankrnpt ; and the only authority 
of the commiſſioners, if any, under that ſtatute, for 
that purpoſe, muſt have bcen conſidered as incident 
to the general power with which it inveſts them of 
taking order and direction with his perſon, by their 
diſcretions. If they either had or exerciſed the 
power of examination, it appears from the recital 
of the 1 Ja. that their authority for it was not con- 
ſidered as ſufficiently full or explicit, and this 
ſtatute was the firſt which, in direct terms, gave 
them a power of examining the bankrupt himſelf, 
Since that time, however, this examination has be- 
come, whether conſidered with a view to the benefit 
of the creditors, or in its conſequences to the bank- 


rupt himſelf, by far the moſt important of all the 


examinations that are taken under a commiſſion. 
With reſpe& to the wife of the bankrupt, as ſhe 


could not, at common law, be a witneſs either for 
or 


WHO MAY BEEXAMINED.: © 


or againſt her huſband, the commiſſioners could Book ut. 
CHAP.VI. 


, 


323 


not examine her at all*; but this being extremely $-& 1. 


injurious to creditors, as ſhe, from her ſituation, 
was naturally to be ſuppoſed a principal agent in 
the ſecret diſpoſitions of her huſband's property, it 
was thought neceſſary by the 21 Ja. to ſubject her 
alſo, to examination (109). 

The only other perſons, for whoſe examination, 
anyexprels proviſion was made by the older ſtatutes, 
were ſuch as were indebted or ſuſpected to be in- 
debted to the bankrupt, or perſons actually detain- 
ing or ſuſpected of detaining or having in their 
poſſeſſion, any property belonging to him: but 
by the 5 Geo. 2. the commiſſioners have now a 
full and general authority, to examine a and every 
perſon whatever, ſummoned before, or preſent at, 
any meeting under the commiſſion. 


SECT, II. 


Form of the Examination. 


1 74. e. 15. ½. 7. 
5 Geo. 2. Ce 30. /. 16. 


In general, where the ſtatutes have given a power 
to examine, they have at the ſame time directed 


. o Anon. Brownl. 47. Exp. James, 1 P. W. 610. 

he — — amen 

for (109) For the /ubjes to which ſhe may or may not be ex- 
or amined, ſince this ſtatute, ſee below ſect. III. 
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FORM OF THE EXAMINATION, 


the examination to be pon cath : and the omiſſion 
of ſuch a direction in the 13 Eliz. with reſpect to 
the bankrupt himſelf, was afterwards ſupplied by 
the ſtatute of James. 

By this ſtatute, the examination of the bankrupt 
was alſo directed to be by Interrogatories ; that is, 
by queſtions reduced into writing: which, it was 
formerly held, ought to be tendered to the bank- 
rupt ready drawn, and time given him to conſider 
them, and to prepare his anſwer . But now by 
the 5 Geo. 2. the commiſſioners are empowered 
to examine the bankrupt and all other perſons, as 
well by word of mouth as on interrogatories in writing. 

As ſince this latter ſtatute, it is in the diſcretion 
of the commiſſioners to examine in the one way 
or the other; as to which they muſt of courſe be 
governed by the particular circumſtances of the 
caſe ; ſo an application to the court of Chancery, 
by a witneſs, for an order to be examined upon 
interrogatories, has been refuſed in a caſe where 
the queſtions, which the witneſs apprehended might 
otherwiſe be put to him, appeared to be trifling 
and immaterial ; and Ld. Hardwicke faid he would 
not preſume, that commiſſioners would aſk ſuch 
trifling and immaterial queſtions ; and therefore 
would not order the examination to be upon inter- 
rogatories. 


p Gregory's caſe, 5 Mod. 368. R. and Nathan, Str. 880. 
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By the ſame ſtatute, all perſons examined by the ROOK.CIT. 
cc mmiſſioners muſt, if required, in and ſublcribe Sect. II. 


their examination; when it is taken down and re 
duced into writing; unleſs they have a reaſonable 
objection either to the wording thereof or other- 
wiſe, and of which the commiſſioners are to judge. 
Moſt of the examinations taken by commiſſion- 
ers are neceſſarily ex parte; and even where they 
are not neceſſarily ſo, I apprehend it is a matter 
of diſcretion in them to admit or not, other perſons 
intereſted in the ſubject of examination, to croſs- 
examine. With reſpe& to the admiſſion of coun- 
fel, for this purpoſe, or to attend the party him- 
ſelf that is under examination ; it ſeems to be upon 
the ſame footing ; and in a caſe? where even the 
examination was directed to be reſtrained to par- 
ticular points only, Ld. Hardwicke refuſed to 
make an order that the witneſs ſhould be at liberty 
to be attended by counſel upon the examination; 
| for the inconvenience of the precedent ; and only 
recommended. it to the commiſſioners, in the par- 
ticular inſtance, to indulge the party with counſel. 


4 Exp. Parſons, 1 Atk. 72. 204- 


8 " SECT». 


5 . -S _ 
, 1 
>: 44 4, » WE Fat < Se 


. 4 E © 
4 -% 7 
„ 8 _ 


BOOK III. 
CHAP. VI. 
Sect. III. 


(3286) 


SEC T. III. 


Of the Subject to which the commiſſioners ma 
| examine. | 


1 Ja. c. 15. J 7. 10. 
21 Ja. c. 19. /. 5, 6, 7. 9. 
5 Geo. 2. c. 30. J. 1. 4. 16. 21. 


* 


1. I/ith reſpect to the Bankrupt. 


By the ſtatutes of James, the commiſſioners 
may examine the bankrupt touching his property 
of every kind, ſecurities, and books of account; 
and ſuch other things as may tend to diſcloſe his 
eſtate, or ſecret grants and conveyances for the 
purpoſe of hindering the execution of the ſtatutes, 
or of defrauding his creditors; and he is required 
to diſcloſe upon his examination, and (if it lie in 
his power), to deliver up to the commiſſioners all 
fuch eſtate and effects fo fraudulently conveyed, 
or kept, or detained by him or by his means. 

The 5 Geo. 2., with {till more minuteneſs, re- 
quires him to diſcover all his eſtate and effeQs, 


and how, and to whom, and upon what conſider- 


ation, and at what time, he has diſpoſed of every 
part of it, and all books, papers, and writings re- 
lative thereto, of which he was poſſeſſed, or in 
which he was any ways intereſted, or which any 

other 


SUBJECTS OF EXAMINATION. 


other perſon had in truſt for him, or to his uſe, 
at any time before or after the iſſuing of the com- 
miſſion ; or whereby he, or his family, have or 
may expect any profit, poſſibility of profit, benefit, 
or advantage whatſoever : except only ſuch part 
of his eſtate and effects as ſhall have been really 
and bond fide ſold or diſpoſed of in the way of his 
trade and dealings, and alſo ſuch ſums of money 
as ſhall have been laid out in the ordinary expences 
of his family (110). And he 1s required, upon 
ſuch examination, to deliver up to the commiſ- 
ſioners all his effects, (except his neceſſary wearing 
apparel, and that of his wife and children), and 
all books, papers, and writings relating thereto, as 
at the time of his examination ſhall be in his 
poſſeſſion, cuſtody, or power. 


The ſeveral clauſes of theſe ſtatutes, ſo minutely 
ſpecifying ſo many various particulars of diſcovery 


— — 


(110) There ſeems to be ſome inaccuracy here, with reſpe& 
to the firſt part of this exception, if conſidered, as it is expreſſed 
in the ſtatute, to be an exception, merely as to diſcovery. The 
meaning of the latter part of the exception is obvious; that a 
general account of the groſs ſume, laid out in family expences, 
is ſufficient, without its being neceſſary to go into the particular 
items, But to diſpenſe with di/covery of ſuch part of his eſtate 
and effects, as ſhall have been /o/d in the way of trade, ſeems 
to me unintelligible in itſelf, and inconſiſtent with the principal 
clauſe. This exception is to be found only and for the firſt 
time in the 5 G. 2. and is not the only inſtance of a variation, 
without improvement, from the Ratute of the 5th of G. 1. 


and 
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and enquiry, may ſerve to manifeſt the anxiety of 
the legiſlature, that every thing whatever that can 
throw light upon his eſtate, and his tranſactions 
with reſpect to it, ſhould be the ſubject of a per- 


fenal examination and diſcloſure of the bankrupt 


himſelf : but the whole, that a bankrupt may be 
examined to, may be ſummed up at once in a 
ſingle ſentence contained in the laſt of the ſtatutes; 
namely, that in which the commiſhoners are em- 
powered to examine him * touching all matters 
relating to his trade, dealings, ęſtate, and ecti.“ 


2. With reſpect to Others. 


13 Eliz. c. 7. ſ. 5. 

J. „ „ieee 
21 Ja. c. 19. / 5, 6, 7. 9, 10. 
5 Geo. 2. c. 30. /. 16. 20, 21. 


With reſpect to others, as with reſpect to the 


bankrupt himſelf, there are many very ſpecial and 


minute proviſions for examination in certain caſes; 
particularly in that of perſons ſulpeQed of con- 
cealing or detaining any part of the bankrupt's 
property. 

Theſe may be examined as to all goods and 
chattels ſuppoſed or ſuſpected to be in their cuſtody, 
uf-, occupation, or poſſeſſion; or debts ſuppoſed 
or ſuſpected to be owing by them to the bank- 


rupt; and to any lands, goods, chattels, or debts 
which 
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which they are known, ſuppoſed, or ſuſpected to BOOK UN 


P. VI. 


have or detain, or to be indebted, to or for the Sec. III. 


benefit of the bankrupt. 


The wife alſo of the bankrupt may be examined 
for the finding out and diſcovery of his eſtate and 
effects concealed, kept, or diſpoſed of by her in 
her own perſon, or by her own act and means, or 
by any other perſon. 


So all perſons accepting of any ſecret truſt, to 
conceal or protect any of his eſtate, real or per- 
ſonal, from the creditors, are required to diſcover 
it, and to ſubmit themſelves to be examined for 
that purpoſe by the commiſſioners. . And as an 
inducement to perſons acquainted with any con- 
cealments of the bankrupt's property, to come 
forward, an allowance of 5 per Cent. and ſuch fur- 
ther or other reward as the aſſignees and creditors 
ſhall think fit, out of the property diſcovered, is 
held out to every perſon who at any time after the 
time allowed for the bankrupt's ſurrender and 
conformity, ſhall voluntarily come and make diſ- 
covery to the aſſignees or commiſſioners of any 
part of the bankrupt's eſtate, not before come to 
the knowledge of the aſlignees. 

With reſpect to the power of examining as to 
the truth of debts claimed againſt the bankrupt, 
or to be proved under his commiſſion; or as to 
fraudulent demands by any pretended accountant 
to the king, I have already noticed theſe in an- 
other place. 

| Notwith- 
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See. III. has been thought neceſſary in the 5 Geo. 2. after 
—— giving the commiſſioners a power to examine the 
bankrupt himſelf as to all matters relating to his 
property, his trade and dealings, alſo to inveſt 
them, by one ſweeping clauſe, with a general au- 
thority to examine all other perſons touching al! 
matters relating to the perſon, trade, dealings, eſtate, 
and ect: of, and any act or ads of bankruptcy 
committed by, the bankrupt. 
There are, as might naturally be expected, under 
ſtatutes giving ſuch large powers of examination and 
enquiry, but few caſes that have occurred, in which 
any objection has been taken upon the ground of 
the fuhjedts of examination; and {till fewer in which 
any ſuch objections have prevailed. 
| It was formerly held *, upon the ſtatute of che 
1 1 Ja. that a perſon ſuſpected of detaining the bank- 
| rupt's effects, and who had, before the commiſſion 
1 iſſued, obtained ſome effects, in diſcharge of his 
| own debt, from the bankrupt, was not bound to 
anſwer whether any of the bankrupt's eſtate had 
come to his hands before the iſſuing of the commitl- 
ſion; and that it was ſufficient to ſwear generally, 
that he had none of the bankrupt's eſtate in his 
hands. But this has been ſince overruled, and it 
has been held, that a witneſs is bound to give an 
account of what he knew of the bankrupt's effects, 


FT Jeakil's caſe, 3 Keb. 337. 
as 


SUBJECTS OF EXAMINATION, 


to the diſcovery of the bankrupt's property at the 
time he became bankrupt. And with reſpect to 
the bankrupt himſelf, the 5 Geo. 2. requires him 
to diſcover, how he has diſpoſed of his property at 
any time before or after the iſſuing of the com- 
miſſion. 

Upon the general rule of law, that a man is not 
bound to accuſe himſelf, it has been laid down *, 
that no perſon examined before commiſſioners is 
to anſwer any thing criminal; and therefore that a 
witneſs was not bound to anſwer, how he had 
aſſiſted in embezzling the bankrupt's eſtate ; for 
that it was criminal to embezzle any goods after 
the bankruptcy, but not before. But however un- 
exceptionable this general rule may be, it certainly 


did not apply to the particular caſe in queſtion ; 


as to which 1t appears, from a better report of the 
caſe", to have been determined, that he ought to 
anſwer : for upon view of the ſtatute, the penalty (of 
forfeiture of the double value *), is incurred, by not 
diſcovering what he knows; and therefore if he 
anſwers that he did aſſiſt in embezzling the goods, 


and diſcovers how they have been diſpoſed of, he 
thereby avoids the penalty. 


The rule itſelf, however, ſeems to be ſubject, in 
caſes of bankruptcy, to conſiderable limitations, 


* Bracy's caſe, Ld. Raym. 99. u Ld. Raym. 99. 
3 Bracy 's caſe, Comb, 350, x x3El:z.c. 7, ſ. 6, 


For. 
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For though an act of bankruptcy is in moſt caſes 
conſidered as a crime, and the bankrupt himſelf 


m— deſcribed and treated, in the older ſtatutes, as an 


offender, and therefore, as it ſhould ſeem, ought 
not to be examined directly touching any act of 
bankruptcy committed by him; and which might 
be confirmed, if ſuch a poſition required it, by ob- 
ſerving upon. the remarkable difference of the 
clauſes in the 5 Geo. 2. with reſpect to the powers 
of examination given to commiſſioners in the dif- 
ferent caſes of the examination of the bankrupt 
himſelf, and of that of all other perſons : yet it ap- 
pears by the ſtatutes of James, that the bankrupt 
may be examined as to ſecret grants an :owveyances 
of his property made to defraud cte-(litors ; which, 
by the ſame ſtatutes, are acts of bankruptcy in 
themſelves. 

The rule, therefore, in queſtion, feems to be 
ſubject to the following limitations: The bank. 
rupt if he may not in any caſe be examined directih 
to an act of bankruptcy, may be examined to ſuch 
things as may tend to diſcloſe his property, though 
they ſhould involve a diſcovery of an act or acts of 
bankruptcy. 

And he may alfo be examined to all matters re- 
lating to his eſtate and dealings, though the dif- 
covery may ſubject him to penalties, independent 
of the bankrupt laws, It a clergyman will trade, 
or a perſon deal only in ſmuggling and running of 
goods, there is no examination with reſpect to the 


property 
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property of ſuch perſons, and their tranſactions in 890K 1 

relation to it, but will ſubject them to penalties; Sect. III. 

but Ld. Hardwicke thought that in ſuch caſes , 

that was no reaſon why the commiſſion ſhould not 

proceed. | - 
According to another general rule of law, (or 

rather a particular application of the ſame), that a 

wife cannot be a witneſs againſt her huſband, it 

has been laid down *, that ſhe cannot be examined 

againſt her huſband touching his bankruptcy ; and 

| that the 21 Ja. which authorizes the commiſſioners 

to examine the wife, relates only to her huſband's 

t fate. At the ſame time it is hardly neceſfary to 

N remark, that the ſame obſervation, which was made 

above with reſpect to the caſe of an examination of 

* the bankrupt himſelf, to acts of bankruptcy, ſeems 

to apply equally to the caſe of the wife; with 

reſpect to whom, if ſhe may not be examined di- 

realy to an act of bankruptcy for the purpoſe of 

eſtabliſhing it, there ſeems to be no reaſon why ſhe 

ſhould not equally with the bankrupt himſelf be 

examined as to all matters tending to diſcloſe 

his property, though they ſhould involve a diſcovery 


alſo of acts of bankruptcy (111). 
Though 


7 Exp. Meymott, x Atk. 196. z Exp. James, 1 P. W. 610, 


n 


it 


— 


(111) In the caſe exp. James cited above, Ld. Macclesfield 
aid that / the late ſtatute (meaning the 5 Geo. 1. c. 24.) 
che commiſſioners could not examine the bankrupt himſelf, 


I touching 
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KOOK u. Though commiſſioners, in the ordinary exerciſe 
Sect. 111. of their authority, are ſubject to ſo few reſtrictions 
in their powers of examination and enquiry, yet 
the Ld. Chancellor may, and does ſometimes by 
order reſtrain their examinations to particular 
points; but Ld. Hardwicke expreſſed ſome re- 
1 luctance to grant ſuch an order, as, he ſaid, yield. 
A ing to applications of that kind would be attended 
} with inconvenience and expence *. 
| But the commiſſioners, where not reſtrained by 
Il any order of that kind, are by their duty, as well 
1 to the public, as to the creditors of the bankrupt, 
bound to examine the bankrupt fully, not only for 
a diſcovery of his property, but alſo as to his con- 
duct and behaviour in all his dealings with reſpect 
to it; and it would be a breach of their duty, to 
= | ſtop or forbear from an examination which if pro- 
| ceeded in, might throw light upon his affairs, or 
his behaviour towards his creditors. Upon theſe 


| 
| grounds it has been determined*, that an agree- 
b z Exp. Parſons, 1 Atk. 204. © Nerot and Wallace, 3 T. 
N | d Exp. Bland, ibid. 205. R. 17. 

| , touching acts of bankruptcy; and that there is no clauſe in it 


enabling them to examine the <vife againſt her huſband. But 
the wife's privilege or diſability is generally conſidered as that 
of the huſband himſelf, upon the technieal ground of the union 
of perſon : and if that ſtatute had enabled the commiſſioners 
to examine the one, it muſt, it ſhould ſeem, equally have ex- 
tended to the other. But Ag. Whether that ſtatute gives any 
ſuch power with reſpe& to the bankrupt himſelf, further than 
as incident to the diſcovery of his eſtate. 


ment 


SUBJECTS OF EXAMINATION. 


337 


ment by a friend of the bankrupt to pay a ſum of . 
money to the aſſignees, in conſideration that the Sect. II. 


aſſignees would forbear to proceed in the examination 
of the bankrupt then about to be taken betore 
the commiſſioners, with reſpect to certain ſums of 
money for which the bankrupt had not accounted, 
and that the commiſſioners would forbear and deſiſt 
from taking his examination to theſe points, was 
void; as being contrary to the objects and policy 
of the bankrupt laws. And it was held that no 
colluſion of the affrgnees could deprive the creditors 
at large of the right of examination; that the 
aſſignees, on the other hand, could not controll 
the diſcretion of the commiſhoners, who could not 
conſiſtently with their duty, have acceded to any 
ſuch agreement, if it had been propoſed to them; 
and that even if all the creditors had conſented, it 
would not have made it good, for that the public, 
as well as the bankrupt's own creditors are inte- 
reſted .in the commiſſioners fully examining into 
the conduct, as well as the eſtate of the bankrupt, 
and in their not allowing him, without a full ex2- 
mination and inquiry into the circumſtances which 
by the particular proviſions of the ſtatute may 
affect it, that certificate, under which he might 
again obtain credit with the public, as a man 
whoſe former inſolvency had proceeded only from 


loſſes and unavoidable misfortunes. 


But a covenant by a friend of a bankrupt to pay 
all his creditors their full debts, in conſideration 


2 that 


a 
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that they will not proceed any further under the 
commiſſion, and will join in an application to have 
the ſame ſuper/eded, is not illegal or contrary to 
the policy of the bankrupt laws . This caſe was 
held to be very diſtinguiſhable from the former, 
in which the confideration of the promiſe was the 


ſuppreſſion of the bankrupt's examination, that he 


might obtain his certificate without a diſcloſure; 
but where, as in this caſe, all the creditors were to 
reccive their whole debts (by which the commiſſion 
would in effect be at an end), it would be monſtrous 
to ſay that the bankrupt's eſtate ſhould be torn in 
pieces by the expence of a commiſſion. | 


SECT. IV. 


Of certain proviſians for better enabling, as well the 
Bankrupt to make, as the A/Jiznees to obtain 
a full Diſcovery. 


Almoſt every regulation in the ſtatutes of Eliz. 


and James the firit, ſeems to have been conceived 


in a ſpirit of the utmoſt jealouſy and harſhnels 
towards the bankrupt. Ile was allowed no in- 
dulgence in reſpect of time; no privilege of his 
perſon from arreſt; no right of acc to his booxs 
and accounts in the poſſeſſion of the commiſſioners 
or aſſignees; and no future allowance out of his 
eſtate, or any diſcharge from his debts : either to 


Kaye and Bolton, 6 T. R. 134. 
induce 
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induce him to an early ſubmiſſion ; to enable him Book nt. 
to prepare and go through his examination; or to "Be. IV. 
hold out to him the proſpect of any adequate ad- 
vantage from a fair and complete diſcovery. 

The modern ſtatutes proceed upon totally op- 
polite principles, in all theſe reſpects: 1ſt, in allow- 
ing him a conſiderable length of time for ſurrender- 
ing to his commiſhon; 2dly, in affording him, 
from the moment he does come in, a protection 
againſt arreſts by his creditors, until he has finiſhed 
his examination; 3dly, in giving him a right to 
inſpect his books and papers, in order to aſſiſt him 
in making a full and true diſcovery ; and laſtly, 
in rewarding his conformity, by a releaſe from his 
debts, and an allowance out of his eſtate. The 
three former only, properly belong to our preſent 
ſubject, the bankrupt's Examination: the latter 
will make the ſubje& of two ſucceeding chapters. 


Z wad 2 — „ ww then 2 


be 


1. As to the Time limited for his Surrender, 
and Submiſſion to be Examined. 


12. 


ed 
els G 
Vi 5 Geo. 2. c. 30. /. 1, 2, 3. 
his f 8 
: When the party is declared a bankrupt, and 
0 f = 
AM notice thereof in writing has been left at his uſual 


his place of abode, or perſonally ſerved in caſe he is in 
priſon, and notice in the gazette of the iſſuing of 
the commiſſion, and time and place of meeting of 
the commiſſioners, he is allowed forty-two days, 


luce 2 2 within 


to 
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within which to ſurrender himſelf and ſubmit to 
be examined from time to time. And the com- 
miſſioners are particularly directed to appoint not 
leſs than three ſeveral meetings for that and the 
other purpoſes mentioned in the act, the laſt of 
which meetings fhall be on the forty-ſecond day 
limited for the bankrupt's appearance. 

But the Chancellor is empowered alſo to enlarge 
the time for the bankrupt's ſurrender, as he ſhall 
think fit, not exceeding fifty days, to be computed 
from the end of the ſaid forty-two days. 


Although the bankrupt, by a ſurrender on the 
forty-ſecond day, or the day to which it is enlarged, 
will fave the penalty of the ſtatute, though he may 
not have ſurrendered at any of the previous meet- 
ings; and is feidom expected or required to make 
a complete diſcovery before that time; yet it is un- 
queſtionably his duty, as well as his intereſt, to 
appear as early as poil:ole, either at the previous 
public meetings, or at any private meeting of the 
commiſſioners of which he has notice; and to 
a{liit the commiſſioners and aſſignees in diſcovering 
his property, and aſcertaining the ſtate of his 
affairs. | 

And if at any time between his being declared a 
bankrupt and the times appointed for his public 
ſurrender, the commiſſioners think it neceſſary, 
tor the benefit of the creditors, to examine him; 
eſpecially where they have information of his in- 
tention to embezzle his effects, and withdraw him- 


3 ſelf 
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ſelf from the commiſſion; they may ſummon him 2 
before them for that purpoſe in the intermediate $-«t. IV. 
time, and examine him, at their diſcretion *. This 
power of examination in the intermediate time, is 
founded not only upon the obvious reaſonableneſs 
and neceſſity of the thing, as otherwiſe the allow- 
ance of the forty-two days might operate only as a 
protection to fraud; but alfo upon the authority 


of the older ſtatutes, under which, though the 


| power of immediate ſeizure and impriſonment has 

been impliedly taken away by the regulations of ſub- 
. ſequent ſtatutes, yet the general power of examining 
; ſtill remains. And though the 5 Geo. 2. does not di- 
y refly authorize ſuch intermediate examinations, yet 
4 it may plainly be inferred, from ſome other proviſions 
1 of that ſtatute, which empower any of the judges, 


upon a certificate from the cœinmiſſioners, to iſſue 
their warrant for apprehending the bankrupt and 
committing him to priſon till removed by the com- 
miſſioners in order to be examined; and which 
enact that any bankrupt who within the times ap- 
pointed for his ſurrender, is ſo apprehended, and 
ſubmits to be examined, ſhall have the benefit of 
the act as if he had vcluntariiy come in and ſur- 
rendered. 

As the commiſſioners are not reſtrained from 
examination in the intermediate times, neither is 
their power limited only to the forty-two days, or 
the enlarged time. The ſurrender within the 


© Exp. Lingood, 1 Atk. 240. | 
Z 3 limited 
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limited time, and ſubmitting himſelf to be examined, 
is material to the bankrupt himſelf, as it wilt ſave his 
felony ; but it may ſometimes, from the lateneſs of 
his ſurrender or other circumſtances, be impoſſible 
for him to f#1i/h his examination within the limited 
time; nor does the act require that ir ſhould be ſo: 
and the commiſſioners may adjourn his examination 
and compel him to make further anſwer, after that 
time, and uatil he has made full anſwer to their 
ſatis faction f. 

The caſe here cited; in which this doctrine was 
laid down, as to the commiſſioners' power of ſub- 
ſequent examination after the time given to the 
bankrupt to come in, and which was ſupported 
upon the ſame grounds as the power of inter- 
mediate examination, namely, that of the reaſon- 
ableneſs and neceſlity of it, and alſo the authority 
of the older ſtatutes (112); was a caſe, in which 
either there had been no examination at all upon 
the forty-ſecond day, or at leaſt it had not been 
then finiſhed. But I believe there is no caſe in 
which there has been any determination upon the 
commiſtioners* power of ſubſequent examination 


f Perrot's caſe, Burr. 1122. 


— 


—B 


(112) It may be obſerved alſo that the clauſe of the 5 Geo. 2. 
with reſpect to the bankrupt's ſurrender at any of the meetings 
appointed in the gazette, requires him not merely to ſurrender, 


but to ſubmit to be examined From time to time; and this applies 
to the ſurrender on the /aft day, as well as to any previous 
meeting. 


of 
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of a bankrupt, after having paſſed, as it is uſually 


called, his La/? examination (113). 


— 


— 


(113) Mr. Cooke, ſeems (Co. E. L. 464, 5.), to conſider 
Perrot's caſe as an authority for the power of ſublequent exami- 
nation, even after the bankrupt has pafed his laft examination. 
Notwithſtanding, however, my reſpect for that gentleman's ac- 
curacy, and the high eſtimation in which, in common with the 
reſt of the profeſſion, I hold his very valuable work, I am in- 
clined to think that he has in this inſtance drawn an inference 
from this caſe which it will not bear. The Vu, of the caſe 
did not raiſe ſuch a queſtion, nor does the language of the 
report ſeem to me to warrant ſuch a concluſion ; for though the 
judges ſpeak of the laſt examination, it is plainly in the lax ſenſe 
of an examination upon the laſt day of the limited time; and 
not of a laſt examination, in the ſenſe of an examination paſſed, 
that is, finiſhed ; and which certainly was not the caſe then in 
queſtion. 

The 5 Geo. 2. does not ſeem to have had in contemplation 
the neceflity of a bankrupt being amenable to examination by 
the commiſſioners, after having once paſſed what is uſually called 
his laſt examination, to their ſatisfaction, otherwiſe it would 
probably have made ſome proviſion for extending the time of 
his privilege from arreſt, but which at preſent is limited only to 
the forty-two days, or the enlarged time allowed for finiſhing his 
examination. At the ſame time, it ſhould ſeem, there would be 
a great defect of juſtice, if not an abſurdity, if he ſhould not be 


ameſnable to further examination in order to explain circum- 


ſtances coming to light afterwards, which might demand a fur- 


ther enquiry than was thought or could be foreſeen to be ne- 
ceſſary at the time of his Jo examination. Such ſubſequent 
examination, it is true, might contradict his laſt examination, 
and tend to a diſcovery of property which he had before con- 
£ealed but would he not ſave the felony by a fait diſcovery, 
even upon ſuch ſubſequent examination? 


4. The 
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The Lord Chancellor's power of enlarging the 
time for the bankrupt's ſurrender, is confined to 
the fifty days after the end of the forty-two; and, 
it after the bankrupt has failed to ſurrender at the 
appointed day, the fifty days elapſe, the Lord 
Chancellor cannot enlarge the time, ſo that the 
bankrupt can have any benefit from it as to ſaving 
the felony. But he may make an order for the 
commiſſioners to take his examinations; and will 
make an order for taking the bankrupt's exami- 
nation, in any caſe where either the bankrupt 
himſelf, by an innocent default, has neglected to 
ſurrenderb, or where, from the abſence of com- 
miſſioners, his ſurrender could not be taken *: but 
not where his default has been wiltul *, 


2. With reſpe to his Privilege from Arreſt. 


5 Gun. 4. . 38% . 


The bankrupt ſhall be free from all arreſs, 
reftraint, or impriſonment of any of his creditors, 
in coming to ſurrender ; and from his actual ſur- 
render to the commiſſioners, for and during the 
forty-two days, or the further time allowed for 
finiſhing his examination; provided he was not 
already in cuſtody at the time of his ſurrender - 


and ſubmiſſion. And if he is arreſted for debt, or 


* Exp. Rodgers, Ambl. 307, k Exp. Smith, Co. B. L. 466. 
h Exp. Bould, 2 Bro. 49. Exp. White, 2 Bro. 47. 
i Exp. Grey, 1 Vez. J. 195. 

On 
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after his ſurrender, ” is ſo arreſted within the 
time before mentioned, then on producing the no. 
tice or ſummons under the hands of the commiſ- 
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ſtoners or affignees, and making it appear to the 


officer that ſuch notice is figned by the commiſ- 
ſioners or af/ignees, and giving him a copy, he ſhall 
be immediately diſcharged : with a heavy penalty 
upon the officer if he detains him. 

This privilege is not to be conſidered as a ge- 
neral protection to bankrupts who wilfully with- 
hold themſelves from their creditors and the com- 
miſſioners, till the very laſt day appointed for their 
ſurrender, but 1s intended only as an inducement, 
and to enable them to make as early a ſurrender 
and ſubmiſſion as poſſible. It is limited, therefore, 
in the firſt inſtance, to their coming on purpoſe to 
ſurrender ; and does not become a general pri- 
vilege for the remaining forty-two days, or enlarged 
time, until their actual ſurrender and ſubmiſſion to 
the commiſſioners !, 
Ihe bankrupt, however, muſt be allowed a rea- 
ſonable time for executing his intention to ſur 
render. If a bankrupt, therefore, is abroad, and 
upon his return with an intention to ſurrender, is 
arreſted on his landing, or within a day or two 
after, and before he can conveniently make his 
ſurrender, he will be entitled to his diſcharge ; 
becauſe in fact he is on his way to ſurrender *. 


But if he is arreſted, not only before an actual ſur- 


Kenyon and Solomon, Cowp. 156. m 8. C. ib. 
| render, 
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ape dy render, but at a time when it appears he had no 


CHAP 
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Sea. IV. intention to ſurrender till the laſt moment of his 
time, he will not be within the privilege of being 


free from arreſts, in coming to ſurrender ". 

Where a bankrupt, within the forty-two days, 
but before receiving any ſummons from the com- 
miſſioners, delivered to the meſſenger his keys 
and effeQs, and promiſed to ſubmit to the com- 
miſſioners; and was afterwards arreſted at his 
houſe on the firſt day appointed for his ſurrender, 
and about an hour after he had been ſerved with 
the commiſhoners ſummons ; Ld. Chancellor King 
is ſaid to have held * that what the bankrupt had 
done under the circumſtances, being all he could 
then do, was a compliance within the act, and he 
diſcharged the bankrupt (114). 


Although the Ld. Chancellor alone can enlarge 
the time for the bankrupt's ſurrender, before he has 
ſurrendered at all; yet after he has ſurrendered to 
the commiſhoners, they may enlarge the time for 
taking his laſt examination, and he will be privileged 
from arreſt, within the time ſo enlarged by the com- 


miſhoners . 


The 
n S. C. ibid. p Davis aad Trotter, 8 T. 
o Exp. De Fries, Dav. Bankt. R. 475. 
Law 163. 


—_— — 


(114) But difſuaded from ſuing the officer for the penalty, 


and the order was made by conſent. 


At the private meeting for opening a commiſſion, the com- 
miſſioners are often aſked, after having declared the perſon a 


baukrupt, 
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The arreſts, to which this privilege extends, BOOK 117. 


CHAP.VL 


mentioned in the ſtatute, are arreſts by creditors Sect. iv. 


for 


Po 


— 


— 


bankrupt, to iſſue their ſummons, and take the bankrupt's ſub- 
miſſion at the ſame meeting. There ſeems to be no reaſon why 
they ſhould not, (and I believe it is ſeldom refuſed), though 
doubts are entertained as to how far it may avail the bankrupt 
as a protection. 

By the firſt ſection of the act, he is required to ſurrender, 
after notice in the gazette of the iſſuing of the commiſſion, and 
of the time and place of a meeting ; winch clearly can relate 
only to a public meeting. By the ſecond ſection, the commiſ- 
ſioners are directed to appoint three ſeveral meetings for the 
purpoſes mentioned in the act; and one of thoſe purpoſes is the 
bankrupt's ſurrender. The ſixth ſection (which relates to the 
eaſe of his being in priſon) ſays, that if he is willing to ſur- 
render, &c. according to the directions of the act, and can be 


brought before the commiſſioners and creditors for that purpoſe, 


then he ſhall be brought up, &c. This can only mean a public 
meeting, of which the creditors generally, have notice. From this 
language in the act, it might ſeem that the legiſlature had in- 
tended, and perhaps it may be thought the policy of the bank- 
rupt law requires that the ſurrender which ſhould entitle a bank- 


rupt to protection, ſhould be a putic ſurrender, in preſence of 


his creditors, at a meeting publicly advertiſed in the London 


But on the other hand it may be obſerved, x. That the earlieft 


poſſible ſurrender and ſubmiſſion, attended with its conſequent 


protection which the ſtatute holds out as an inducement to it, is 
often of the higheſt importance to the creditors, even before it 
1s poſſible to have a public meeting or examination. 2. The 
ſtatute allows him the privilege in queſtion, in coming to ſur- 
render, and from his actual ſurrender, for and during the forty- 
two days, &c. But if it were not to commence in the one caſe, 

till 
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for debt, or on any eſcape warrant ; and an arreſt 
under an attachment for a contempt 1n not paying 
money, under an award made a rule of court, has 
been held to be within the meaning of the ſtatute? ; 
conſidering it as within the analogy of thoſe caſes, 
in which attachments to enforce the payment of 
a debt have been diſtinguiſhed from attachments 
merely criminal, or to compel the performance of 
a duty (115). | 
P Exp. Parker, 3 Vez. J. 554. 


1 


— 


till from notice in the gaxeite, nor in the other, till from a public 
meeting which had been advertiſed in the gazette, he would in 
moſt caſes have leſs, and in ſome caſes conſiderably leſs than the 
forty-two days. Laſtly, he is ameſnable to examination in the 
intermediate time, before any of the public meetings, and is com- 
pellable to attend ; and ſuch compulſory ſubmiſſion in the inter- 
mediate time, was held by Ld. Hardwicke to be within the act, 
which entitles him to the fame benefit from a compulſory ſub- 
miſſion, as if he had voluntarily ſurrendered. But if ſuch com- 
pulfory ſubmiſſion in the intermediate time, is to be held equi- 
valent to a ſurrender within the ad, it ſhould ſeem it could 
hardly be contended that a voluntary ſubmiſſion within the 
intermediate time, ought not equally to avail him. The queſ- 


tion of the effect of a ſurrender at a private or a public meeting, 


has no relation to any queſtion as to what ſurrender will ſave 
the felony of the ſtatute. If he wilfully fails to ſurrender on 
the forty-/econd or enlarged day, he would equally incur the 
felony, though he ſhould have ſurrendered at any of the pre- 
vious public meetings, as he would, though he ſhould have ſur- 
rendered only at the private meeting. 


(115) See above, p. 31. 33. 36. 
But 


But 
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But the ſtatute expreſsly excepts the caſe where BOOK n1T. 


CHAP.VI, 


the bankrupt is already in cuſtody, before coming Sect. Iv. 
to ſurrender. And therefore Sails taking the TT” 


| bankrupt to ſurrender him in diſcharge of them- 


ſelves, is no contravention of the act; for the 


principal is conſidered as being in the cuſtody of 


the bail, who are his gaolers, and may ſurrender 
him when they pleaſe * (116). 

Subject to the particular exception of where he 
is already in cu/tody, the ſtatute extends to all 
caſes; even to an arreſt by a creditor who could 
not come in under the commiſſion, as where it is 
for a contingent debt accruing ſubſequent to the 
bankruptcy *. 

But the crown being not within the- ſtatutes of 
bankruptcy, he cannot be diſcharged from a com- 


mitment under an extent of the crown (117). 


Exp. Gibbons, 1 Atk. 238. r Darby and Baughan, ibid. 
Darby and Baughan, 5 T. R. s Exp. Dicke, cited Bl. 1142. 
209. , 


_ J " 


— — — —„— — 


(116) In the caſe cited above from Atk. the bankrupt was 
taken away while under actual examination before the commiſ- 
fioners on the forty-ſecond day. Ld. Hardwicke does not par- 


ticularly obſerve upon this circumſtance, but faid generally, 


that he did not know that the baiPs taking the principal coming 
to a court of juſlice to be examined, had ever been determined as a 
contempt, provided they brought him to be examined. 


(117) In this caſe, the bankrupt appears to have been under 


examiualion. 


When 


359 
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Sect. IV. 


PROVISIONS FOR ENABLING THE 


When the bankrupt has ſurrendered, and fni/ſhed 
his laſt examination, the purpoſes for which the 


—— privilege was given, being anſwered, his protection 


ceaſes (118). The ſtatute makes er pro- 
viſion for his attendance upon the commi/toners 
after that time*; and though it requires him, in 
one clauſe (ſect. 4.), at all times after his ſurrender 
to attend the ſigneet, upon notice in writing, to 
aſſiſt them in making out the accounts; yet the 
ſubſequent clauſe, which gives the privilege in 
queſtion of being tree from arreſts in coming to 
ſurrender, and from the actual ſurrender, for and 
during the forty-two days or the further time allowed 
for finiſhing his examination, has been conſidered 
as confining it to the forty-two days or enlarged 
time at moſt. And upon this ground, Ld. Hard- 
wicke, in a cale where the bankrupt refuſed to 
attend the aſſignees after the forty-two days, unleſs 
upon the terms of ſigning his certificate ; would 
not make an order upon the bankrupt to attend, 
unleſs the aſſignees would undertake for the cre- 


© Marlow and Forbes, 7 Mod. 357. 


— — 


(118) Unleſs perhaps, while on his return from examination. 
This /cems to have been the caſe in exp. Parker, 3 Vez. J. 554. 
And ſee Hincheſman's ca. Green, 441. The terms of the pro- 
viſion in the 5 Geo. 1. c. 24. with reſpect to the bankrupt's privi- 
lege, were minute and preciſe ; namely, that he ſhould not be liable 
to any arreſt for debt or eſcape warrant, in going to, ſlaying with, or 
coming from the commiſſioners, in caſe of his attending in obe- 
dience to any notice or ſummons from them. 


— 
— — — 


ditors 


BANKRUPT TO MAKE DISCOVERY. 


ditors ſeeking relief under the commiſſion, or Book nt. 


obtain their conſent, that they would not arreſt 
him”. | 
25 


3. With reſpect to his acceſs to books and papers. 


5 Geo. 2. c. 30. J 4, 5. 


— 


After his ſurrender, the bankrupt is at liberty 
at all ſeaſonable times before the expiration of the 
forty-two days or the enlarged time, to inſpect his 
books, papers, and writings, in the preſence of 


the aſſignees, or ſome perſon appointed by them; 


and to take with him for his aſſiſtance, ſuch per- 
ſons as he ſhall think fit, not exceeding two at 
any one time; and to make ſuch extracts and 
copies as he ſhall think fit, the better to enable 


him to make a full and true diſcovery of his 


eſtate and effects. 

This, together with the other proviſions already 
mentioned, ſeem to be all that may be conſidered 
as more immediately for the advantage of the 
bankrupt; the following are ſuch as ſeem to have 
been intended rather for the benefit of the aſſignees 
and creditors; though every regulation which 
tends to make the diſcovery more compleat, or 
the examination more ſatisfactory, certainly con- 
tributes to the mutual benefit of both. 


u Exp. Turner, 1 Atk. 148. 
5 Geo. 
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* 


5 Geo. 2. c. 30. /. 4, 5, 6. 19. 36. 


WF 

Beſides the benefit which the creditors may 
derive from the examination of the bankrupt, at 
all times, before the commiſſioners ; he is bound 
alſo, at all times after his ſurrender, to attend the 
aſſignees, upon notice in writing, to aſſiſt them in 
making out his accounts. The aſſignees may alſo 
in the meantime, and before his laſt examination, 
require him to deliver up to them, upon oath 
before a maſter in Chancery or juſtice of the peace, 
all his books of accounts, papers, and writings, not 
before ſeized or delivered up, and then in his 
cuſtody or power; and to diſcover ſuch as are in 
the cuſtody or power of any other perſons (119). 

If the bankrupt is in cu/tody at the time of 
iſſuing the commiſſion, and can be brought before 
the commiſſioners, he is to be brought before 
them in cuſtody; but if he is in execution, or 
cannot be brought before them, the commiſſioners 
muſt attend him 1n priſon from time to time, and 


_—_— 


(119) This clauſe ſeems to be of little uſe ; unleſs perhaps 
where the commiſſioners may happen to be at a diſtance, or 
where, from any other cauſe, they cannot conveniently meet. 
There is no authority given to the matter, &c. to bring the 
bankrupt before him; or any direction, as to the aflignees 
giving the bankrupt notice for that purpoſe, 


take 


— 
PREG \ = * 
— — e 222 
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take his examination. In that caſe, the aſſignees BOOK III. 


CHAP.VI. 
may appoint one or more perſons to attend him Sect. iv. 


from time to time, and to produce to him his 
books, &c n order to prepare his laſt exami- 
nation; a copy of which, he muſt, upon their ap- 
plication for it, deliver to the aſſignees or their 
order, ten days at leaſt before ſuch laſt exami- 
nation. And any creditor having proved his debt 
under the commiſſion, and producing the com- 
miſhoners? certificate to that effect, to the keeper 
of the priſon, has a right to be admitted to ſee 
the bankrupt. 

Even after the bankrupt has obtained his cer- 
tificate, he is obliged to attend the af/ignees, upon 
notice in writing, to aſſiſt them in adjuſting or 
ſettling accounts between his eſtate and any other 
perſons; or to attend a court of record, to be ex- 


amined reſpecting them; or for ſuch other bufine/3 


as the aſſignees ſhall judge neceſſary, for getting 
in his eſtate. oh 


E 
122 — — -=_ 
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(34 ) 


SECT. V. 


Of the Commiſſioners powers, in caſes of Con- 
tumacy or Non-conformity ; and herem, of the 
Grounds and Form of their Commitments. 


13 Eliz. c. 7. ſ. 2. 
1 Ja. c. 15. / 6. 8. 10. 
21 Ja. c. 19. /, 5. 6. 8. 
5 Geo. 2. c. 30. , 14—18. 36. 


— — — 


The general mode, by which the ſtatutes em- 
power commiſſioners to enforce their authority, 
in the ſeveral caſes to which their authority ex- 
tends, is by commitment of the party, to ſuch priſon 
as they ſhall think proper (120); and the cates, 
particularly ſpecified in the acts, are, 1. That of 
perſons refuſing to attend upon the commiſſioners 
ſummons ; 2. refuſing to be examined generally, 
or to be ſworn, or to anſwer, or to ſign and ſub- 
ſcribe their examination ; and laſtly, the not fully 
anſwering to the latisfaction of the commiſſioners. 


— 


(120) In the caſe of commitment of a bankrupt for refuſing 
to attend the aſſignees after obtaining his certificate, the ſtatute 
direQs it to be to the county gaol. And where committed 
by a judge's warrant upon the commiſſioners certificate, it is 
to the gaol of the county where apprehended. 


, 8 Upon 


COMMISSIONERS' POWERS OF COMMITMENT. 


Upon this ſubje& I ſhall firſt conſider, the na- 
ture and extent of the commiſſioners authority, 
i reſpect of this power of commitment, generally; 
next, the ſeveral determinations that have occurred 
in the particular caſes above enumerated; and 
laſtly, the form of the commitment and and. 
ings incident to it. 


1. 0 the nature of the commiſſioners authority, 
Generally. 


The only two points, for the determination of 
which, it has been thought neceſſary to enter into 
any diſcuſſion concerning the nature of the com- 
miſſioners authority generally, are, 1. how far 
they can be conſidered as judges, and therefore not 
ht to anſwer perſonally for rn judge- 
is far they can be conſidered as a court 7 juſtice, 
and therefore able to protect the bankrupt or 
other perſons attending them, or returning from 
examination. Upon both points, there ſeems to 
have been ſome contradiction, if not in the deter- 
minations, at leaſt in the language uſed by the 
different judges upon theſe ſubjects, and even by 
the ſame judges at different times. 

In ſome caſes it has been laid down that they 
are neither judges, nor have yudiciat authority“; 
that they have only an authority, but no furiſs 
diction *; that they are neither judges nor have 


* Groenvelt and Burwell, Ld. x Ld, Raym. 580, 
Raym, 467. 


442 any 
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BOOK II. any of the requiſites of a court of juſtice, that they 
Sect. v. have very little judicial diſcretion, and that their 
* office is chiefly executory and miniſterial” ; and in 
a late caſe *, the expreſſion uſed by the court was 
that they were not /atiied that the commiſſioners 
could be conſidered as a court of juſtice, or could 
give relief in the caſe of a perſon arreſted while 
attending them to prove a debt. On the other 
hand, it has in other caſes been laid down, that the 
commiſſioners are a court of juſtice, ſufficient for the 
purpoſe of having their witneſſes protected; and 
that they are a court of juſtice, whom the bankrupt 
is as much bound to attend, as any other witneſs 
is, any other court of juſtice ®. 


Notwithſtanding, however, theſe apparent dif- 
fzrences, and which there ſeems to be ſome dif. 
ficulty to reconcile, at leaſt while it has not in 
any caſe been defined what is a judge or a court 
of juſtice, there ſeems to be no difficulty to ſtate 
the doctrine that may be collected from the caſes 
altogether; and that if by judges or courts of 
juſtice, is to be underſtood, perſons not liable to 
anſwer perſonally for exceeding their juriſdiction, 
or perſons having a direct or original power in 
themſelves of protecting their witneſſes eundo et 
redeundo, the commiſſioners are clear neither 
Judges, nor a court of Jvfiice. 


y Miller and Seare, BI. 1141. 2 Exp. Stowe, Bla. 1142. 
* Kinder and Williams, 4 T. Darby and Baughan, 5 T. 
R. 377: R. 209. 


With 


— WW a WW 


th 


OF COMMITMENT. 

With reſpect to the firſt ; though doubts have 
been entertained © whether commiſſioners were not 
even judges F record, upon the ground that the 
ſtatutes of H. 8. and Eliz. conſidered all bank- 
rupts in the light of criminals, and that the ſame 
coercive power given to the great ſeal by the former 
of theſe ſtatutes was veſted in the commiſſioners by 
the latter; yet it appears to have been long held*, 
and by repeated and ſolemn determinations per- 


fectly eſtabliſhed ©, that commiſhoners of bankrupt 


are not judges ; that they have but a limited and 
ſpecial authority, under particular acts of parlia- 
ment, which they muſt ſtrictly purſue ; that their 
proceedings are traverſable; that they cannot com- 
mit for puniſhment, but only until the party ſubmit 
himſelf to their authority, in the ſpecial matter, ag 
to be examined, &c.3 and that if they go beyond the 
line of their juriſdiction they are liable to the party 
in an action. 


With reſpect to the ſecond ; notwilhſtanüng the 
general expreſſion of calling them a court of juſtice, 
there is no caſe in which they have ever been 


allowed to have any direct power of protecting 


their witneſſes from arreſts, or any exerciſe of the 
power of commitment for a contempt, in. caſes of 
contravention or interruption of their authority by 
other perſons or juriſdictions. But though they 


Gould J. in Miner and Seare, e Miller and Seare, Bla. 1 141. 
Bla. 1146. Dyer and Miſſing, ib: 1035. 
« 3Co, 121. Ld. Raym. 467. | 
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COMMISSIONERS' POWERS 


have no ſuch power in themſelves, it ſeems that 
the court of Chancery will interpoſe in the pro- 
tection of their witneſſes; and treat the arreſt, of 
a perſon attending them or returning from exami- 


nation before them, as a contempt of that court . 


And where a ſheriff's officer had arreſted a witneſs 
as he was returning from examination before the 
commiſſioners, and abuſed their ſummons, LA. 
Hardwicke ordered that the officer ſhould attend 
the maſter to anſwer interrogatories to be exhibited 
concerning the contempts, otherwiſe to be com- 
mitted to the Fleet 5. | 


2. Of commitments in Particular caſes. 


Tor Non-attendance upon the 
Commiſſioners ſummons, 


If the bankrupt, in the intermediate time be- 


tween the opening of the commiſſion and the 


finiſhing of his examination, is ſummoned by the 
commiſſioners and refuſes to attend, they may 


certify that the commiſſion is iſſued and the party 


proved before them to be bankrupt ; and upon ſuch 
certificate,' any of the twelve judges or any juſtice 
of the peace is required, upon application to him 
for that purpoſe, to grant a warrant for apprehend- 
ing the bankrupt and committing him to priſon, till 
removed by the commiſſioners warrant in order to 
be examined. 


f Exp. Stowe, Bl. 1142. 2 Exp. Kerney, 1 Atk. 55- 
In 


= 


OF COMMITMENT. 


In a caſe upon this ſubje&", where the com- 
miſſioners had made their certificate to the judge 
variant from their ſummons, the latter being 
general for the bankrupt to attend, and the former 
ſpecifying the particular cauſe for which they ſum- 
moned him, Ld. Hardwicke held this to be imma- 
terial; the commiſſioners being under no neceſſity 
of mentioning in their certificate the cauſe of their 
ſummoning the bankrupt, becauſe the judge, upon 
their barely certifying that the bankrupt refuſed to 
attend, was obliged to commit him (121). 

For the caſe of other perſons than the bankrupt 
refuſing to attend, there is no proviſion in any of 
the ſtatutes (now in force) (122), except the firſt of 
James, which relates only to perſons ſuſpected of 
detaining the bankrupt's property; and the 21 of 
Ja., which gives the ſame power to compel the 
attendance of the wife. 

The former of theſe ſtatutes direQs, firſt, a 
ſummons to the party; ſecondly, on his default 
or neglect, having no lawful impediment, (made 


known to the commiſſioners at the time of their 


meeting and allowed of by them), either a war- 
n Exp. Lingood, 1 Atk. 240. 


— 


(121) The. flatute does not require the commiſſioners to cer- 
tify that the bankrupt refuſes to attend, but only that the 
commiſſion is iſſued, and the party found a bankrupt. 


(122) There was in the 4 and 5 Anne, and the 5 Geo. 1. 
AAA | rant 
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BOOK III. rant to bring him before them in cuſtody, or elſe 


CHAP.VI 


Se. v. a ſecond ſummons at their diſcretion ; and if upon 


the ſecond ſummons he refvſes to come, then and 
not betore, they have power to commit. Where, 
therefore, an action of falſe impriſonment was 
brought againſt commiſſioners who had committed 
one ſuſpected of detaining effects of the bankrupt 
for not attending to be examined on a firſt ſum- 
mons, they were held to be clearly liable. 


For not Fully Anſwering to the Satisfaction 
of the commiſſioners. | 


To queſtions, which require, and admit of a 
full and particular anſwer, as, to account for the 
diſpoſal and application of large ſums of money, 
general anſwers are not ſufficient. 

A bankrupt, being aſked to account particularly, 
for the application of a large ſum of money which 
appeared to be deficient upon a general ſtate of his 
accounts made out by himſelf and the aſſignees, 
wilfully and obſtinately refuſed to give any other 
than a general anſwer, of great lofles upon goods, 
and that for ſeveral years he had been extremely 
extravagant, and ſpent large ſums of money. This 
anſwer appearing unſatisfactory to the commiſ- 
ſioners, they committed him, upon which he 
brought a habeas corpus; but the King's Bench 


i Dyer and Miſſing, Bla. 1035. 
remanded 


OF COMMITMENT. 36 f 
remanded him, holding the queſtion to be proper, BOOK 117. 


and the anſwer incomplete and unſatisfaftory *. cg. V. 
Having ſubmitted to a further examination, and 

the ſame queſtions being propoſed to him as before, 

he particularized a woman upon whom he had ex- 


pended a very large ſum of money in the courſe of 
one year, and particularized alſo the amount and 
the times of ſending and giving it. But he ſaid 
no other perſon was privy to this; the woman 
was dead, as he had heard; ſhe and he both 
knew that he was utterly inſolvent at the time; 
that he kept no memorandums of what he had 
given her either in that or former years; and that 
moſt of the letters between them were burnt or 
deſtroyed. He was recommitted, and being brought 
up again to the Court of King's Bench, was again 
remanded, the anſwer being incomplete an un- 
ſatisfactory (123). 

In like manner, general anſwers by a 8 
by way of accounting for a large deficiency which 
he admitted, but which did not appear in his books ; 
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k Perrot's ca. Burr. 1122. 18. C. ibid. 1215. 
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p (123) The anſwers upon this further examination ſeem 
not to have been objectionable on the ground of their genera- 
lity, but their improbability : and the caſe, therefore, ſeems 
h to be an authority againſt Ld. Mansfield's own doctrine de- 
livered afterwards (but now exploded) in Pedley's caſe. See 
below, p. 363, 4. 
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and which general anſwers were falſified by his 


ſubſequent confeſſions as to particular ſums, made 
whilſt the warrant for his commitment was pre- 
paring, were held to be inſufficient and unſatiſ- 
factory. | 

But although an anſwer is not po/itive, as, where 
it depends upon the degree of the party's recol- 
legion, and he anſwers to his remembrance, and 
ſwears he cannot poſitively anſwer further, this may 
be ſufficient *. | 

So where a bankrupt, being aſked whether he 
could form any belief, whether he bought a certain 
parcel of goods by a broker or not; ſaid he could 
not poſitively recollect whether he had bought them 


by a broker or not, but ſhould rather believe he 


had bought them by a broker. And being further 
aſked, whether by the words © he ſhould rather 
believe,“ he meant that he did believe he had 


bought them by a broker, or meant that he did 


believe he had not bought them by a broker, he 


refuſed to anfwer, otherwiſe than by referring to 


his former anſwer, and was committed as not fully 
anſwering the commiſhoners* queſtion. But he was 


_ diſcharged upon a habeas corpus, his anſwer being 


held to be as full and ſatisfactory as the nature ot 
things would permit. And it was ſaid, that it 
might be true, that he had no certain recollection 


1 Langhorne's ca. Bl. 919. m Perrot and Ballard, 2 Cha. 
CA. To - 


whether 


cr 


OF COMMITMENT. 


whether the goods were or were not bought by a 
broker, but might rather believe they were. And 
if he really had no recollection, it was impoſſible 
to make any other anſwer. Such an anſwer, it 
was faid, was ſufficient for civil purpoſes : and 
that if a man ſwears he has no poſitive recollection, 
and it can be proved that he has, he may be in- 
dicted for perjury. But that till that be ſhewn, 
he muſt have the ſame credit in ſwearing to that 
negative, as in all other caſes (124). 

The doctrine, that an anſwer is ſufficient if ſuch 
as that perjury might be aſſigned upon it, which 
was ſuggeſted in this caſe, (for it does not ſeem to 
have been laid down abſolutely ; or to have been 
neceſſary to the determination, as the court does 
not ſeem to have doubted of the credibility or truth 
of the anſwer), was afterwards carried ſo far that 
it was held, that if the party ſwears fully, and as 
the phraſe is, roundly, the commiſſioners cannot 
commit him ; and though they have every reaſon 
to believe, and every circumitance tend to ſhew 
that he has ſworn falſely, they muſt take it to be 


a Millar's ca. Bl. $881. 3 Will: * Pedley's ca. Leach, 301. 


420. 


—— — * 


(124) Gould, J. thought the queſtion put by the commiſ- 
ſioners in this caſe, not a lawful queſtion, but a wanton abuſe 
of their juriſdiction: an enſnaring queſtion, merely calculated 


to entrap the man. (Bl. 1146.) 
ſatisfactory, 
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COMMISSIONERS' POWERS 


- ſatisfafory, provided it would be ſo in caſe it were 


true(125). 


A doctrine of this kind was not likely to remain 
long uncontradifted, and has. accordingly been 
completely overturned, in a very late caſe?; in 
which it was determined, that if an anſwer, whether 
conſidered by itſelf, or conſidered with reference 
to the reſt of the party's examination either at the 
ſame time or at different times, is ſuch as a rea- 
fonable mind cannot believe or be ſatisfied with, 
the commiſſioners will be right in deeming it un- 
ſatisfactory. 

But mere prevarication is not a ſufficient ground 
for commitment: for a man may prevaricate or 


anſwer backwards and forwards, and yet come to 
a ſettled anſwer at laſt . 


P Exp. Nowlan, 6 T. R. 118. 1 Nathan's ca. Str. 880. Bar- 
nard. B. R. 398. 


— qr. — © * 1 
— — 


(125) One of the moſt extraordinary determinations to be 


met with in the bankrupt law ! That an anſwer palpably ab- 


ſurd and falſe, and acknowledged to be ſo by the party himſelf 
in a ſubſequent examination, ſhould be deemed anſwering to the 
ſatigſadtion of the commiſſioners, was ſuch a conſtruction of the 
word ſatisfafory, as would have made all examinations under a 
commiſſion a mockery ; and a nufance, inſtead of a benefit, to 
creditors, Had this caſe ever been, or remained to be law, it 
would very ſhortly have ſet at reſt any queſtion as to whether 
commiſſioners were a court of juſtice, in any ſenſe, or to any 
purpole whatever, 


For 


— 22 T5 — — — 


mo, — fred ↄ wn 


zz - of 


1d 
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OF COMMITMENT. 


For Miſbehaviour. 


The expreſſion in the ſtatutes, of committing 
the party till he ſhall ſubmit himſelf to the com- 
miſſioners, does not mean an act of humble ſub. 
miſſion, but only that he ſhall ſubmit in the par- 
ticular inſtance, as, to be examined, to make 
anſwer to the queſtion propoſed, &c*". And a 
commitment, therefore, of one for miſbehaving 
himſelf to the commiſſioners is bad. 


3. Of the Form of the Commitment, ey proceed- 
ings incident to it. 


As the commiſſioners have but a ſpecial and 
limited authority, they muſt in their commitments, 
ſtrictly purſue the Act; and the warrant ought to 
ſet forth the particular ground of the commitment, 
that the court may judge whether they have kept 
within or exceeded the line of their juriſdiction. 
For they are liable to anſwer for an illegal exer- 
ciſe of their power, if they iflue their proceſs either 
for an improper cauſe, or at an improper time, or 
tor improper queſtions, or for not being ſatisfied 
with a proper anſwer t. And for this reaſon, it is 
expreſsly directed by one of the ſtatutes, that where 
any perſon is committed for refuſing to anſwer, or 
not fully anſwering any queſtions put to him by 


r Bracy's ca. Ld. Raym. 99. 
8 Miller's ca. Bla. 881. 1144 
1447» 


t Bla, 1147. 
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BOOK 111. word of mouth or interrogatories, the commif. 


Sed. V. ſioners ſhall ſpecify ſuch queſtions, in their warrant 
of commitment, 


A commitment, until the party ſhall conform him- 
ſelf to the authority of the commiſſuoners, generally, is 
bad; for they have ſeveral authorities, and under 
ſuch a commitment, the party might remain in 
priſon till he ſubmitted to their authority, in a mat- 

ter in which they might have no power to require 
a ſubmuſhon *., | 

Or a commitment, 2i// he ſhall be di ſcbarged by 
due courſe lato *, 

Or, till he ſhall full anſwer make to all ſuch 
gueſtions as ſhall be put to him ?. 

It has been held; in caſes where one of the rea- 
ſons of commitment appearing upon the warrant 
was bad, although there was another ſet forth in 
it, upon which the commitment would have been 
good ; that as the party was committed until he 

ſhould ſubmit alſo in the matter in which the com- 
miſſioners had no authority, the commitment was 
illegal, and the party ought to be diſcharged *. 

This, however, has been ſince doubted ; and it 
has been faid* that perhaps the illegal ground 

might be rejected as ſuperfluous, and the com- 


u Rracy's ca. Ld. Raym. 99. Exp. James, 1 P. W. 610. 
* 8. C. ib. Hollingſhead's ca. Nathan's ca. Barnard. B. R. 
Ld. Ray. 851. Nathan's ca. 398. 
Stra. S80. b Miller and Seare, Bla, 1144- 
y Miller's ca. Bla. 881. 1141. | 
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mitment be referred to that cauſe which, if true, HOOK HK 


was a legal one. And it is particularly provided "Sect. V. 
for by the 5 Geo. 2. that if upon the return of 


the habeas corpus to be diſcharged from a commit- 
ment, there ſhall appear any ſuch inſufficiency 
whatever in the form of the warrant, by reaſon 
whereof the party might be diſcharged, the court 
{hall and is required to remand the party till he 
ſhall conform, unleſs it he made appear to the court 
by the party committed that he has fully anfrvered 
all lawful queſtions put to him; or where the com- 
mitment is for not ſigning his examination, that he 
had a good and ſufficient reaſon for refuſing to 
ſign the ſame. 

When a party is committed, he muſt ſend word 


to the commiſſioners when he is willing to con- 


form ©. 

But the meeting muſt be at the expence of the 
eſtate, though it ariſes from the bankrupt's own 
miſconduct; for the ana has no eſtate, or is 
ſuppoſed to have none. 


© Bull. J. in 1 R. and Jackſon, 1 1 Exp. Graham, 2 Bro. 48. 
T. R. 6 54+ | 
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SECT. VI. 


| 


( 
Of the proceedings at Law, in caſes of ſuch Con- 
tumacy or Nonconformity. 


13 Eliz. c. 7. ſ. 6. g. 
1 Ja. c. 15. / 9. 11. 
21 Ja. c. 19. / 7. 
5 Geo. 2. c. 30. /. 1. 21. 


Beſides the powers given particularly to the 
Commiſſioners, for compelling a diſcovery from the 
bankrupt or others; there is alſo a variety of clauſes 
in the older ſtatutes, impoſing pecuniary and even 
corporal penalties, to be recovered or inflicted at 
Law, in caſes of wiltul concealment, refuſing to 
ſwear, failing to diſcloſe the whole truth, falſe 
ſwearing, &c. &c. : but few of which ſeem likely to 
be put in force now, except perhaps ſuch as relate to 
the proſecution of witneſſes for perjury, which have 
been adopted by the ſtatutes of modern times. 

Some of them inflicting corporal penalties upon 
the bankrupt, for concealments, or abſconding 
from the commiſſion, are impliedly repealed by 


the regulations of the later ſtatutes ; which, while 


they are more liberal and indulgent to the bank- 
rupt, both in allowing him a longer time, and in 
holding out to him other advantages by way of 

inducement 


PROCEEDINGS ON NON-SURRENDER, Sec. 
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inducement to an early and entire conformity, do BOOK IL. 


not make theſe conceſſions gratuitouſly, but annex 
to them the alternative, that if he makes any de- 
fault or wilful omiſſion in not ſurrendering in the 
manner and at the time preſcribed, or if he con- 
ceal any part of his eſtate to the value of twenty 
pounds, or any books, papers, or writings relating 
thereto, with intent to defraud his creditors, he 
ſhall, upon conviction by indictment or information, 


be adjudged guilty of felony, and ſuffer as a felon 


without benefit of clergy. 


It ſeems to be perfectly clear from the expreſs 
words of the ſtatute, (and upon the plain general 
principles of criminal law), that to conſtitute the 
crime of non-ſurrender, or concealment, it muſt be 
wilful, and with intent to defraud creditors 4. 

Where the omiſſion appears to have proceeded 
from an ignorance of the conſequences or from 
accident, the court of chancery will not lend its 
aid to a profecution, by ordering the clerk of the 
commiſſion to attend at the Old Bailey with the 
proceedings under the commiſſion; but will leave 
the proſecutor to go on, as he can, at law: and 
bas, in ſuch caſes, more than once, ſuperſeded the 
commiſſion, to prevent proſecution ©. . 


Such a proſecution may be carried on by a per- 
ſon who is not a creditor; yet Ld. Hard wicke 


d Exp. Rodgers, Ambl. 307. e Exp. Wood, 1 Atk. 221. 
Exp. Grey, 1 Vee. J. 195. 
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PROCEEDINGS ON NON-SURRENDER, &e, 


thought that by the words of the aQ, it looked as 
if the legiſlature intended there ſhould be a con- 
currence of the creditors -under the commiſſion. 
And he refuſed a petition by a perſon, to be ad- 
mitted a creditor, and that the clerk ſhould be 
ordered to attend with the proceedings, in a caſe 
of this kind, in which the circumſtances were 
favourable for the bankrupt, and where the a//ignzes 
and principal creditors ſaid, they were fatisfied with 
the account the bankrupt had given of his affairs, 
and believed he could not have made a fuller diſ- 
covery if he had ſurrendered at the appointed time. 

Though the Ld. Chancellor, in caſes of innocent 


default by a bankrupt, will make an order for 


taking his ſurrender at another day, this does not 
fave the felony, or avoid the effect of the ſtatute ; 
but has merely the effect of declaring the opinion 
of the court, that the bankrupt's omiſſion to ſur- 
render, was not with a fraudulent intent. 

In an action by the aflignees, to recover double 
the ſum [worn to, after a conviction of perjury in 
{wearing to a fictitious debt, it is ſufficient to ſtate 


the conviction on the indictment, without alledging 


that the defendant did take ſuch falſe oath. And 


he cannot take advantag of any defect in the 
judgment upon the indictment z which can only 
be done on a writ of error“. 


| 
8. C. ibid. h Holmes and Walſh, 7 T. R. 
8 Exp. White, x Bro. 47. 458. See 1 Ja. c. 15. f. 11, 12. and 


5 Geo, 2. c. 30. ſ. 29. 
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7 Geo. 1. c. 31. J 2. 
5 Geo. 2. c. 30. /. 7. 9—13. 
24 Geo. 2. c. 57. /. 9, 10. 
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T* alteration which took place by the intro- BOOK UE. 

duction of the certiſfcate, ſeems to be by far the _____. 
greateſt and the moit important in its conſequences, 
of all the changes that the bankrupt law has under- 
gone, fince its firſt inſtitution : not merely for the 
variety of queſtions, and the multitude of deter- 
minations, to which it has given riſe; but prin- 
cipally on account of the remarkable change of 
the temper and character which has been impreſſed 
by it, upon the whole ſyſtem, in modern times. 
Inſtead of being, as formerly, only a peculiar 
ſpecies of criminal law, operating in the very firſt 
5 inſtance againſt the perſon of the individual, upon 
] the preſumption of crime, in an unhappy debtor's 
e avoiding creditors whom he was unable to pay ; 
7 and in the laſt inſtance, after ſtripping him of the 
whole of his property, ſtill leaving him to the 
g. I mercy of his unſatisfied creditors b, and offering to 


nd him no one proſpect either of any recompence of 
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OF THE CERTIFICATE. 


the hopeleſs chance of a_ ſurplus, from a wrecked 
fortune: it has, by the introduction of the cer- 
tificate, and the different regulations dependent 
upon or connected with it, been converted into 
an equitable and liberal ſyſtem, founded upon 
principles of humanity as well as juſtice, calculated 
not only ſor the ſecurity and ſatisfaction of cre- 
ditors, but the protection, diſcharge, and relief of 
the unfortunate and honeſt debtor. 

By the 5 Geo. 2. a bankrupt ſurrendering to 
his commiſſion, making a full diſcovery of his 
effects, and in all things conforming to the direc- 
tions of the Act, may, with the conſent of his cre- 
ditors, obtain a certificate from the commiſſioners 
cf ſuch his conformity; which when allowed and 
confirmed by the Ld. Chancellor, diſcharges his 
perſon and whatever property he may afterwards 
acquire, from all debts Ong by him at the time 
he became bankrupt. In order, however, to pre- 
vent either the granting or withholding of ſuch 
certificate, from being perverted from its original 
purpoſe, or being made the inſtrument either of 
fraud upon the creditors, or 6f oppreſſion upon the 
bankrupt, the Act has been particularly careful in 
requiring a number of forms to be obſerved, and 
conditions to be complied with, before it can 
either be obtained at all in the firſt inſtance, or be 
of any avail afterwards, when the bankrupt may 
have occaſion to make uſe of it, 


The 


he 


OF THE CERTIFICATE. 


The guards, which for theſe purpoſes bave been 
put upon it by the legiſlature, reſpect, 1. The 
perſons, whoſe concurrence and authority is re— 


quired to the ſigning of it originally: 2. The 


ſuperintendance and control of the great ſeal, in 


the ſubſequent allowance and confirmation of it ; 


and laſtly, the particular caſes of exception, by 
which, even after it has been allowed, it way be 
avoided, and its operation defeated. Theſe three 
heads, together with the conſideration of the 
Effect of the certificate when allowed, as to the 
kind of debts that it diſcharges, and the Manner 


of the bankrupt's availing himſelf of it in 


courts of juſtice, will comprehend every thing that 
in any way relates to the law upon the ſubje& of 
this chapter, | 


SECT, I. 
Of the Signing of the Certificate. 
i. By the Creditors, 

No bankrupt is entitled to the benefits of the 
AQ, unleſs four parts in five in number and value 
of his creditors, who ſhall be creditors-tor not leſs 
than twenty pounds reſpectively, and who ſhall have 


duly proved their debts under the commithon, or 
ſome other perſons by them duly authorized, ſhall 


ſign the certificate, and teſtify their conſent to his 


having the benefit of it, and being diſcharged in 
purſuance of the Act. | 
| BB 3 A Tere 
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CH. VII. 
dect. I. 


OF SIGNING THE CERTIFICATE. 


A certificate, therefore, ſigned by a creditor wha 
ought not to have been admitted to prove, his 
debt being contingent, would clearly be irregular *, 

Perſons proving debts in autre droit, as execu- 
tors, guardians, &c. may ſign it“; but if they 
have proved ſeveral debts in diſtin& rights, as 
where a perſon has one debt in his own right, 
and another as executor, &c. Ld. Hardwicke 
thought he could not ſign in both rights; for that 


both were to be conſidered as his own” particular 


debt*. 

The bankrupt himfelf beobnding executor of a 
creditor, may, in that capacity, be entitled to den 
his own certificate“ (126). 

The creditors who are entitled to ſign, are all 
left perfectly at liberty to do it or not as they chuſe; 
there is no way of compelling them v. 


2. By the 8 


As the ſigning is optional in the creditors, ſo ic 
is diſcretionary on the part of the commiſſioners. 


i Exp. Buckner, Co. B. L. 497. m Cooper's ca. Green 260. 
k Exp. Sauſmerez, 1 Atk. 85. n Doug. 217, 
18. C. ibid. | 


a. —_— * 8 * * —— em th * * a as 
a 


(126) In this ſingular caſe, the father of the bankrupt was 
the principal (creditor, and ſole aſſignee under his ſon's com- 
miſſion ; but dying inteſtate, leaving the bankrupt his only 
child, who thereby became his ſole perſonal repreſentative, and 
in that capacity, the principal creditor under his own com- 
miſſion ; he as ſueh, chofe himſelf ſole aſſignee, and ſigned his 
ovn certificate, which was afterwards allowed. 


To 
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To determine whether the bankrupt, upon exami- BOOK Ul. 


CH. VII. 


nation before them, has made a full diſcovery, and Seg. i. 


in all things conformed to the directions of the 


AR, and whether they have any reaſon to doubt of 


the truth of ſuch diſcovery ; is altogether a matter 
of judgement, and left to their diſcretion. In the 
exerciſe, however, of that diſcretion, they ought to 
be governed entirely by the fairneſs or fraudulent 
conduct of the bankrupt * (127). 

The ſtatute expreſsly prohibits them from ſign- 
ing till it has been ſigned by the requifite num- 
ber and value of the creditors (128), 


o Exp. Williamſon, x Atk. 82. 


— 


— 


(127) Q. Whether, under particular circumſtances, the 
Ld. Chancellor might not call.upon the commiſſioners to aſſigy 


the grounds upon which they refuſed their certificate ; and if 


it appeared that they were miſtaken in point of la (as if they 
ſhould withhold it on the ground of the bankrupt's Feeping a 
lottery office, or giving above 100 l. with a niece, &c.), whether 
he might not make an erder upon them to fign it? 


(128) The courſe formerly obſerved, ſeems to have been 
firſt for the commiſſiovers to certify; next for the creditors to 


| fign their conſent ; and then for the commiſſioners, upon affi- 


davits of ſuch fignature, to certify this alſo at the foot of the 
latter. See 7 Vin. 132. 
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— — 


Of the Allowance and Confirmation of the 
Certificate, 


After it has been ſigned by the commiſſioners, 
the certificate, together with an affidavit by the 
bankrupt, that it was obtained fairly and without 
fraud, muſt alſo be laid before the Lord Chancellor, 
in order to be by him allowed and confirmed, 

This power alſo, like that of the commiſſioners 
as to theſigning of it originally, thoughdiſcretionary 
in the Lord Chancellor, is to be exerciſed, not in an 
arbitrary, but in a diſcreet and equitable manner, 
according to the behaviour of the bankrupt ?. 

Before the allowance, any of the creditors may 
be heard before the Ld. Chancellor, (or ſuch two 
of the judges to whom he may refer the conſider- 
ation of it), againſt the making of the certificate, 
and againſt its being confirmed : And this right of 
being heard in oppoſition, is given by the ſtatute, 
to all the creditors without any diſtinction, A 
creditor, therefore, under wwenty pounds, although 
he cannot ſign it, may oppoſe it; for all the creditors 
are equally affected by the conſequences of it * : and 
| thoſe who have already ſigned, mayafterwards object 

to its being allowed r. But the Chancellor himſelf 


? Exp, Williamſon, 1 Atk. 82. Tuc way and Bourne, Burr. 
4 Exp. Allen, Vin. 134. 718. 
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may ſuſpend « or finally diſallow it, even where the BOOK . 


creditors make no oppoſition *. 

The cauſes for which the Chancellor may, or 
ought to diſallow a certificate, as they are nearly 
the ſame which would defeat it in a court of law, 
after it had been allowed, will be conſidered all 
together in the following ſection, which is appro- 
priated particularly to that ſubject: and here I 
ſhall only add what relates to the ſubject of Paying 
the certificate, or ſuſpending it for a time. 

Whether as neceſſarily incident to the greater 
power veſted in him, of allowing or diſallowing 


it altogether, or to his general ſuperintending 


authority, with reſpect to all the proceedings 
under a commiſſion of bankrupt, the Chan- 
cellor may, and frequently does poſtpone the 
allowance of it, for a variety of purpoſes : chiefly 
that of preventing any ſurpriſe upon the creditors, 
where, either by reaſon of too great a precipi- 
tancy on the part of the commiſſioners and 
the reſt of the creditors in ſigning it, or from 
other cauſes, they have not had ſufficient op- 
portunity of enquiry into the conduct of the 
bankrupt, or ſufficient time for coming in under 
the commiſſion to prove their debts, ſo as to have 
a voice in the granting or withholding of his cer- 
tificate. 

Where a nice was ſigned on the very day 
the bankrupt finiſhed his examination, and the prin- 


» ON C. ibid, 
cipal 
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cipal creditors lived abroad, and from that and 
other circumſtances had not had an opportunity 
either to enquire into the bankrupt's conduct, or 
to aſcertain and prove their debts, the certificate 
was ſtaid, in order to give them time for rhoſe 
purpoles *. 

A like order was made with reſpect to a cer- 


' tificate figned in leſs than three months after the 


iſſuing of the commiſſion, in a caſe under ſimilar 
circumſtances, and where the bankrupt himſelf had 
been a trader in Ireland, and the greateſt part of 
his books were then in that country. 


And even in a caſe where it had been figned 
by the commiſſioners within a few days of 
three months after the commiſſion iſſued, Ld. 
Hardwicke diſapproved extremely of fach pre- 


cipitancy ; and for that reaſon only (as far as 
appears by the report), ſtayed the allowance, in 
order to afford a creditor time for coming in to 
prove his debt, that he might have an opportunity 
of aſſenting or difleating to the certificate *, 

But where the four-fifths of the creditors who 
have already proved under the commiſſion, have 
ſigned, and there appears to have been no preci- 
pitancy on the part of the commiſſioners, new 
creditors coming in afterwards cannot ſtay it upon 
the ground chat there are not now, by their coming 


Exp. Saufmerez, 1 Atk. 84. Anon. 1 Atk. 84. 
® Ey. Woliamlon, 1 Aik. 82. 
2 V<Z. 249. 
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in, four-fifths in number and value who have 2 
ſigned; but if they would ſet it aſide, they muſt Sec. II. 
prove it to have been fraudulently obtained ?, IO? 
| The certificate will not be ſtaid upon the ap- 
plication of one that has not either proved a debt, 

or does not ſhew a reaſonable ground for a claim. 

It has been refuſed, therefore, where the demand 

was not liquidated, but depended upon a long 

account to be taken ; and where the party claim- 

ing would .not venture to ſwear the balance would 

be in his favour, but the bankrupt ſwore poſitively 

that the balance would be coming to himſelf *( 129). 

And any one applying to ſtay it, in order to have 

an opportunity of proving, ought to account for 

his not having applied ſooner *. 

The certificate is frequently ſtaid, to give cre- 

ditors who are proceeding at law, an opportunity 
of coming in under the commiſſion for the purpoſe 

of aſſenting or diſſenting to it (130). 


| Y Exp. Fydell, 1 Atk. 73. a Exp. Adams, 2 Bro. 48. 
z Exp. Johnſon, 1 Atk. 81. 


—_— * 0 8 
* 
7 
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. ( 4 
(129) In this caſe, the application was alſo made after four- 
fifths of the creditors had ſigned. 


(130) See above, p. 153. 
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Of the circumſtances which Avcid the certificate, 
or defeat its operation. 


The cauſes of exception to the validity of a cer- 
tificate, or which may defeat its operation, depend 
partly upon poſitive ſtatute ; partly upon principles 

. eſtabliſhed in particular caſes. | 
The exceptions given by the ſtatute, relate 
either to fraud in o21ajning it, or to certain frauds 
| or other miſbehaviour of the bankrupt, in reſpect 
| either of his conduct under the commiſſion, or his 

conduct as a trader, before it. 

The ſtatute (as has been already obſerved) re- 
quires that the bankrupt, when the commiſſioners 
certificate is laid before the Ld, Chancellor, ſhould 
make an affidavit that it was e#tained fairly and 
without fraud; and in the clauſe which enables 
him to avail himſelf of the certificate, in any action 
brought againſt him, ſays, that a verdi& ſhall 
k paſs for the defendant wnleſs the plaintiff can 
* prove that the certificate was obtained unfairly and 
| by fraud. From theſe clauſes it might be in- 
ferred, that the legiſlature intended it ſhould not 
avail, if obtained by any kind of fraud, beſides 
thoſe particularly mentioned in other parts of the 
Act. But the only circumſtances that can be con- 
ſidered as properly referable to the caſe of ob- 
N taining 


2 2 2 , 44 4 * + 4 
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taining it by fraud, and that are particularly 


ſpecified in the Act, are 1. That of the bank- 
rupt or other perſon giving, between the time 
of his becoming bankrupt and ſuch bankrupt's 
diſcharge, any ſecurity to, or to the uſe of any 
ereditor, or for ſecuring the payment of any debt 
or ſum of money due from the bankrupt at the 
time of his bankruptcy, as a conſideration, or to 
the intent to perſuade him, to conſent to, or ſign 
any ſuch allowance or certificate. 2. That of 
perſons, with the privity of the bankrupt, fraudu- 
lently ſwearing to fictitious or pretended debts 
under the commiſſon, and ſigning the certificate 
in reſpect of ſuch fictitious and pretended debts ; 
and the bankrupt not diſcloſing ſuch fraud, by 
writing, ſigned and delivered by him to one or 
more of the commiſſioners or aſſignees, before the 
commiſſioners ſhall have ſigned the certificate. 

In the conſtruction of this ſtatute, it is held to 
be perfectly clear (notwithſtanding a former de- 
termination to the contrary *, and which ſeems 
now to be totally exploded), that it is not to be 
confined to the caſe of fening only, but that the 
caſe of a fecurity given in conſideration of the 
party's withdrawing a petition preferred by him 
againſt ir, to the intent that the allowance 
and confirmation thereof by the Lord Chan- 


cellor might be obtained, is not only within 
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the true ſpirit and policy of the act, but alſo di- 


b Lewis and Chaſe, 1 P. W. 620. 5 
rectly 
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BOOK ITT. rely within the words of it, which ſay that ſe- 

dect. III. curities given as a conſideration to perſuade a cre- 

—— ditor © to conſent to, or ſign the certificate ſhall 
be void.“ 

Any fraud in obtaining the allowance of the Ld. 
Chancellor, is equally within the Act, as a fraudu- 
lent obtaining of the fgnature of the creditors : 
and it ſome creditors are induced by money to ſign, 
though the bankrupt does not Know of it at the 
time of ſigning, nor when he makes the neceſſary 
affidavit to obtain the Ld. Chancellor's allowance, 
yet if he knows it before it is actually allowed, and 
does not diſcloſe it, the certificate is void . 

And even if money is ſecured or given by a 
friend of the bankrupt, without his privity, and 
though he does not know of it at any time; or by 
an enemy, for the mere purpoſe of depriving him 
of the benefit of his certificate; yet the certificate 
will be void; upon the diſtinction, that although 
a third perſon ſhall not be puniſbed for the fraud 
of another, yet he ſhall not avail himſelf of it. 

A certificate obtained under ſuch circumſtances, 
though without the privity of the bankrupt, is a 
fraud upon the creditors at large, who are all 
equally affeQed by the conſequences of it, and can- 
not be deprived of their remedy againſt the bank- 
rupt, but bya certificate which is obtained agreeably 
to the directions of the ſtatute *. 


; — . — 6 ASESS I N . . T0 yy - 25 


e Sumner and Brady, 1H. Bl. 647. e 8. C. ibid. Holland and 
d Robſon and Calze, Doug!. 216. Palmer, Boſ. and Pull. 95. 
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In one of the caſes, however, in which this doc- 00% 13h. 


trine was held, it was alſo laid down *, that money Scct. III. 
given by any one, in fraud of the bankrupt himſel, 
with a view to hinder his certificate, would not hurt, 
if there were creditors ſufficient in number and 
value, without thoſe who were induced to ſign, 
dy money (131). 

Though the money, or the ſecurity, is given for 
the benefit of all the creditors, that will not ſave 
it. The ſtatute was intended not only to prevent 
any inequality, or fraud on the part of the bank- 
rupt, with reſpect to particular creditors, but alſo 
to protect againſt ſuch oppreſſion or extortion as 
might be practiſed upon the bankrupt himſelf, by 
2 combination of all his creditors, to exact con- 
| ditions for ſigning his certificate 5. 


fi Roblon and Cilze. E Jones and Berkley, Dougl. 669. n. 


— — 


——_ 


l (181) If the free and unbiaſed approbation of the cre- 
| ditors is to be conſidered as the principle which ought to 
be had in view in the conſtruction of this Act, that is equally 
affected, in the caſe of money given by an enemy, as in that 
where it is given by a friend. Or if the principle of the 


2 injury to the bankrupt was to be attended to, why ſhould it not 
l operate in the latter of theſe caſes as well as in the former? Is 
* not the friendly fraud equally injurious, with the inimical one, 
A to the innacent bankrupt ? In the principal caſe ro which theſe 
y obſervations relate, there was not one ground of the deter- 


mination on which the judges were unanimous. In Holland 

and Palmer (ſee above), this diſtinction of the caſe of a ma- 
5 licious payment, was doubted; and it vas ſaid, the bankrupt 
would, in ſuch a caſe, be at liberty to procure another certifi- 
cate, By Eyre, Ch. J. 
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All ſecurities given for money to induce credi- 
tors to conſent to or ſign it, are made void by 
the ſtatute, and neither the payment can be en- 
forced in an action, nor the money paid be re- 
tained, but may be recovered” back in an action 
for money had and received, as being paid upon 
an illegal conſideration z in which the defendant 
cannot avail himſelf of the maxim that in parz de- 
licto potior eſt conditio defendentis, which applies to 
caſes of acts immoral in themſelves, or contrary 
to general laws of public policy and expedience, 
but not to the caſe oi ſpecial prohibitions ſuch 
as this, made to protect weak and neceſſitous men 
from being impoſed upon or oppreſſed :. 

The certificate may be avoided alſo upon other 
grounds of exception, particularly ſpecitied in the 
ſtatute ; and which relate either to the bankrupt's 
conduct under the commiſſion, or his conduct as 
a trader before it. 

It will not be a bar in an action brought againſt 
him by a creditor, if the creditor can make appear 
any concealment, by ſuch bankrupt, to the value of 
ten pounds. But on the other hand, the bank- 
rupt may ſhew that the concealment was not wilful, 
or fraudulent *. | 

He ſhall have no benefit by it, if upon the mar- 
riage of any of his children, he ſhall have given 
above the value of a hundred pounds; unleſs he 
ſhall prove by his books or otherwiſe, upon oath 
before the commiſſioners, that he had at the time, 


Smith and Bromley, Dou21. n Cathcart and Blackwood, 
671. n. COWP. 2c0. 792. Ho, of Lds. 1763. 
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over and above the value ſo given, ſufficient to pay 
all his creditors their full debts : or if he ſhall have 
loſt at any game, or by having a ſhare in the ſtakes, 
or betting on either ſide, the value of Five pounds 
in any one day, or the value of a Hundred pounds 
in the whole, within the fpace of twelve months 
next preceding his becoming bankrupt : or if 
within one year before he: became bankrupt he 
ſhall have loſt the ſum of a Hundred pounds by any 
contracts with reſpect to any ſtock of any com- 
pany or corporation, or ſhares of government or 
public funds or ſecurities, where the contract was 
not to be performed within a week after making 
it, or where the ſtock was not actually transferred 
or delivered in purſuance of the contract. 

Theſe clauſes being penal, it has been held, they 
ought to be conſtrued ſtrictly. 

With reſpect therefore to the firſt exception, 
that of giving above a hundred pounds upon the 
marriage of any of his chi/dren, it has been held, 
that giving above that ſum upon the marriage of a 
nicce was not within the act i. | 

So with reſpect to the ſecond, the clauſe relative 
to gaming, it has been conſtrued not to extend to 


the caſe of inſuring in the lottery ©: and till leſs 


therefore to that of keeping a lottery office! (1 32). 


But 
i Exp. Sauſmertz. 1A k. 96. _ 1 Exp. Richardſon, Co. B. L. 
© Lewis and Piercy, x H. 499- | 
Bla. 29. 
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(132) This is clearly neither gaming, nor any fraud or miſ- 
conduct whatever. In the ſame caſe, it is ſaid to have been 


c © held, 
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Laſtly, the operation of the certificate may be 
defeated in particular cafes, upon grounds indepen- 
dent altogether of the circumſtances mentioned in 
the ſtatutes. 

It the bankrupt has obtained no certificate under 
a firſt commiſſion, a certificate under the ſecond will 
be of no avail: for ſuch ſecond commiſſion againſt 
an uncertificated bankrupt, and all the proceedings 
under it, are void v. 


Although a bankrupt is diſcharged by a cer- 


tificate regularly obtained, he may preclude himſelf 


from the benefit of it, by making himſelf liable on 
a new promiſe. He may certainly contract new 
debts; and though the old debts are diſcharged by 
the certificate, yet they ſubſiſt in conſcience, and 
may be revived by a ſubſequent promiſe, on a fair 
conſideration, where there is no fraud or impoſition 


m Exp. Proudfoot, 1 Atk. 252 Exp. Brown, 4 Bro. 210. 2 Vez. 


Martin and O'Hara, Cowp. 824. J. 67. 


— 


held, that obtaining goods under falſe pretences is no ground 
for oppoling the certificate, If ſuch perſons are entitled to 
a certificate, which reſtores them to credit with the world, 
as perſons whoſe failure has been owing to loſſes and unavoid- 
able misfortunes in trade, and not as perſons who get goods 
and effects into their cuſtody, and ſell or pawn them for lefs 
than the value, to raiſe ready money (ſee the preamble to the 
5 Geo. 2.) ; while a father, able to pay all his creditors within 
one farthing of twenty ſhillings in the pound, is to be excluded 
from the benefit of it altogether, becauſe he may have paid 
above a hundred pounds on the marriage of his ſan or daughter, 
years before his bankruptcy; the law ſeems at leaſt to require 
ſome amendment, / | 


upon 
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upon the bankrupt*. If the bankrupt could not 50H An. 
make himſelf liable upon a new promiſe, the clauſe Seck. III. 
in the ſtatute, which avoids ſecurities given by him 
for the payment of any debt due before his bank- 
ruptcy, as a conſideration for igning his certificate, 
would be totally nugatory *. 

The loan of a new ſum of money by an old 
creditor, to enable the bankrupt to carry on his 
trade; or the becoming ſurety for him ; would be a 
good conſideration for the bankrupt's giving a 
ſecurity for the old debt“. | 


Or agreeing not to accept any dividend or benefit 
under the commiſſion a. 

Paying intereſt upon a bond after the bankrape 
had obtained his certificate, would be an admiſſion 
that the principal was {till due, and he might be 
liable as on a new contract“. 

In a common action of aſſumpſit againſt the bank- 
rupt, for goods ſold and delivered, to which he 
pleads bankruptcy; the plaintiff may give the ſub- 
ſequent- promiſe in evidence. He is not obliged 
to declare ſpecially '. | 

But if after a ſubſequent promiſe by the bank- 
rupt, to pay a certain ſum, in conſideration that 
the creditor would not come in under the commiſ- 


a Trueman and Fenton, r Alfop and Brown, Doug]. 
Cowp. 544. 182. 
o 8. C. ibid. s Williams and Dyde, Peak<'s 
P Exp. Burton, 1 Atk. 256. N. P. 68. 
4 Trueman and Fenton, 
Cowp, 544. | 
CC2 ſion, 
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the certificate, this will defeat the action; for the 
object of the agreement being to co-operate in the 
bankrupt's diſcharge, the petitioning againſt his 
certificate is inconſiſtent with it *. 

Where a bankrupt is ſued for an old debt, re- 
vived by a ſubſequent promiſe, the court will dif- 
charge him upon common bail : for to keep him 
in priſon, upon a conſcientious obligation, would 
be taking advantage of his conſcientiouſneſs, to uſe 
it againſt conſcience *. 

It ſeems to be doubtful whether a promife by a 
bankrupt to pay when he is able, is not conditional ; 
and whether, in that caſe, the plaintiff ought no! 
to prove him in circumſtances to pay *. 


SECT. IV. 
Of the Effet of the Certificate. 


1. As to the kind of demands that are 
diſcharged by it. 


The certificate, when allowed, diſcharges the 
bankrupt from all debts due or owing by him at 
the time he became bankrupt. This clauſe of the 
ſtatute, with reſpect to the debts that ſhall be barred 


t Colls and Lovell, Eſp. N. P. == Besford and Saunders, 2 H. 
282. 5 Bla. 116. ; 
u Bailey and Dillon, Burr. 
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by the certificate, has always been conſidered as a w LIL. 
governing rule of conſtruction, in queſtions con- S. IV. 


cerning what debts may or may not be proved 
under a commiſſion; and from that, together 
with the conſideration of the general objects and 
policy of the bankrupt law, it has been inferred, 
and been laid down as a clear eſtabliſhed principle, 
that the diſcharge of the bankrupt ſhould be com- 
menſurate and co-extenfive with the relief of the 
creditor ; or in other words, that all debts ſhall be 
diſcharged by the certificate, that either have been, 
or that might have ern proved under the com- 
miſſion ?, 

Having endeavoured, in a mer part of this 
work (133), to colle& together every thing relating 
to the ſubject of what debts may or may not be 
proved under a commiſſion, it will be enough to 
refer the reader to that place, in order to aſcertain 
generally what are the debts that are or Ire not 
diſcharged by the certificate. 


But as the certificate has a peculiar operation in 


ſome inſtances, with reſpect to other perfans, as well 
as the bankrupt, as for inſtance in the caſe of bail; 
and as the rule alluded to, of the proof of debts and 
diſcharge under the certificate being co- extenſive, 
is not abſolutely univerſal, and is ſubje& in certain 


cafes to particular qualifications, independent of the 


Y 1Atk. 79. — 


(633) Chap. III. Sect. I. and II. of this Book. 
2 C 3 f mere 
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BOOK II I. mere circumſtance of the demand's being provable 


Seck. W. or not, in one ſhape or other, under the commiſ. 


ſion; it is neceſſary to take notice alſo of ſome 


matters of this kind which could not fo properly 


be introduced- before. 

As between the bankrupt and his ſureties, if they 
pay the debt for him before his bankruptcy, they may 
come in under the commiſſion; and in that caſe, 
whether they prove it or not, his debt to them will 
be diſcharged by his certificate *. But as between the 
ſureties and the creditor, the bankrupt's certificate, 
though it may diſcharge him as againſt the latter, 
will not diſcharge his ſureties, who will remain 
liable notwithſtanding, to the principal creditor *, 
But with reſpe& to bail, who are entitled to ſur- 
render the principal, in diſcharge of themſelves; 
the rule that has been laid down, is, that if the cer- 
tificate 1s allowed, before they are fixed, they are 
diſcharged along with the principal; but if they 
are fixed before the allowance, a new debt ariſes, 
which is their own proper debt, independent of the 
original debt, and which'is therefore not diſcharged 
by the diſcharge of the latter“. The certificate 
has no operation till it is allowed, and has no rela- 
tion back. NR 

Where the bail have no alternative to ſurrender 
the principal, as in Error, they are not entitled to 


See Ch. III. Sect. IT. title Woolley and Cobbe, Burr. 


Sureties: - *  * 244. Cockerill and Ouſton, ib. 
: d x Atk. 84. 436. Walker and Giblett, Bla. 
„ N 87 0 
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relief, though the bankrupt obtains his certificate BOOK N 
pending the writ of error “. Sect. IV. 

Nor where the bankrupt himſelf would not be 
entitled to be diſcharged if ſurrendered ; as in the 
caſe of a ſecond commiſſion againſt a bankrupt not 
having obtained his certificate under the firſt ©. 

The courſe of proceeding formerly, in the dif. 
charge of bail, was for the bail to make a formal 
ſurrender of the bankrupt ; but a practice has been 
introduced, of the court ordering an exoneretur to 
be entered on the bail piece, without the trouble 
and expence of a regular ſurrender; in order to 
avoid circuity, in caſes where the bankrupt is e 
entitled to his diſcharge f. | 

The crown not being within the ſtatutes of 
bankrupt, the certificate will not diſcharge a debt 
to the crown*. 

It has been held in ſome caſes, that the coſts 
incurred by proceedings commenced after the com- 
miſſion, for a debt due before, were diſcharged by 
the certificate, as having relation to the original 


TV gannr ST Nn, 


In caſes where the party has an election to ſhape 

p his demand in different ways, as either in contract, 
or in tort; if he brings an action, founding upon 

T contract, and the demand 1s of ſuch a kind as was 
0 | | 77 7 Rn 

d Southcote and BrotEwaite, Ray and Huſley, Barnes 104. 

IT. 1 T. R. 624. Martin and O'Hara, Cowp. 824. 

ib. e Martin and O'Har?, Cowp. *' Anon. 1 Atk. 262. The 
Ja. 823. King and Pixley, Bunb. 203. 


h See above, p. 106. 
f, | 9 0 4 capable 
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BOOK III. capable of being aſcertained before the bankruptcy, 


CH. VII. 


Sect. IV. it will be barred by the certificate; but it waiving 
that, he ſues in tort for uncertain damages, the cer- 


tificate will be no bar*. 

So where a creditor is entitled to different 
remedies, according to the different forms of his 
ſecurities, as in the caſe of annuities ſecured both 
by a covenant, and by a bond with a penalty ; he 
may either come in under the commiſſion upon the 
bond, if the penalty is forfeited before the bank- 
ruptcy ; or waiving that, he may ſue the bankrupt 
at law upon his covenant, on which the bankrupt 
will {till remain liable, nothwithſtanding his cer- 
tificate *, 

For the bankruptcy does not diſcharge him from 
an expreſs perſonal covenant, although by the bank- 
ruptcy and aſſignment under the commiſſion, he is 
diveſted of all his property. His certificate is a bar 
to an action of debt for rent accrued before his bank- | 
ruptcy 3 nor will he be liable in an action of debt 
for rent accrued ſubſequent to the bankruptcy and 
alignment under the commiſſion : for that action 
is founded on the privity of te, and if the 
tenancy is determined with the aſſent of the leſſor, 
the action can no longer be maintained. The 
aſſignment under the commiſſion, is conſidered as 
made by the virtual aſſent of the leſſor; inaſmuch 


1 See above, Ch. III. Sect. II. 1 Cantrell and Graham, 


title Damages. Barnes 61. 


* See above, p. 94. 
| a; 


EFFECT OF THE CERTIFICATE. 


eee by an act of parliament, to which every 


man's aſſent is implied *. 


But in an action upon an 2xpre/s covenants for 
rent, he remains liable notwithſtanding the bank- 
ruptcy- and aſſignment : this action being founded 
upon the privity of contract, which is perſonal, and 
collateral to the land *. 


2. As it LEGIT the perſon, or the effefts only"; ; 
or both. 2 


The certificate generally, operates as a diſcharge, 
both of the per/on of the bankrupt, and of his 
future effeds *. 

But if any commiſſion ſhall iſſue againſt any 
perſon who has been before diſcharged by virtue 
of the act, or compounded with his creditors, or 
delivered to them his eitate or effects, and been 
releaſed by them, or been diſcharged by any act 
for relief of infolvents (134); then in either of 
theſe caſes, the perſon only of the debtor ſhall be 


m Wadham and Marlow, I 2439. Mills and Auriol, 1 H. 


H. Bla. 437. note. Bla. 433- S. C. in error, 4 T. R. 


a Mayor and Steward, Burr. 94. _ . © 1 Ark, 20. 


8 — — 


* 


2 


» In 


(134) The commiſſioners generally interrogate the bankrnpt 
to all theſe points, upon finiſhing his laſt examination. See Ld. 
Apſley's order, 12 Feb. 1774. 

The certificate, it ſhould ſeem, ought in ſuch caſes to be 
ſpecial, See exp. Green, 1 Atk. 257. 


tree 
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free from arreſt, but his future efate and ect: 
ſhall remain liable to his creditors as before the 


making of the act (excepting only the tools of trade, 
neceſſary houſehold goods and furniture, and the 
neceſſary wearing apparel of ſuch perſon and his 
wife and children): unleſs the eſtate of ſuch perſon 
againſt whom ſuch commiſſion ſhall be awarded, 
ſhall pay every creditor under the ſaid commiſſion, 
fifteen ſhillings in the pound, 

Upon this clauſe of the ſtatute, it has been 45 
termined, that a certificate under a ſecond com- 
miſſion, does not protect the future effects, unleſs 
the bankrupt has paid fifteen ſhillings in the pound 
under it, even though the former has been ſuper- 
ſeded*®. For having been diſcharged under the 
former, a ſuperſedeas could not make that not to 
have been done, which in fact had been done: 
and ſuppoſing the former bankruptcy were to 
be conſidered as having never exiſted, yet the divi- 
dend paid and received under the commiſſion, was 
a compounding with creditors, within the meaning 
of the act (135). 

And 


© Thornton and Dallas, Doug]. 46. 


9 


— — — 8 
LO ů —_ — — 


(135) The latter reaſon may, perhaps, be thought the beſt 
ground of this determination ; and it may be obſerved, that the 
luperſedeas in this caſe was obtained many years after the firit 
commiſſion ; only upon the ſpur of the new one; with the con- 
ſent of old creditors who had no intereſt to oppoſe it; and ap- 
parently for the very purpoſe of defeating —_ an objeAion, as 
might 
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And creditors who have ſigned the certificate 
under a ſecond commiſſion, may {till recoyer in a 
ſire facias againſt the future effects”: for the 
words of the act are, © the future eſtate ſhall re- 
main liable as before the making of thz ach: and 
before the making of the act, the bankrupt was 
not diſcharged (136). 

In a ſci. fa. againſt one who has been twice a 
bankrupt, the plaintiff muſt allege that the eſtate 


p Philpot and Corden, 5 T. R. 28;. 


_ 


might be made to the certificate under the ſecond. Ld. Hard- 
wicke, in a fair caſe on the part of the bankrupt, refuſed to 
ſuperſede a commiſſion, becauſe it would injure the bankrupt, 
by defeating his - certificate entirely. It ſhould ſeem hard to 
conſtrue it, as again}t him, to be a diſcharge, but no diſcharge 
for his benefit. 


(136) Before 4 making of the act in queſtion, the former 
acts, which had firſt introduced the diſcharge by certificate, were 


395 


BOOK III. 
CH. VIL 
| Sect. IV. 


— 


expired. In the caſe above cited, it was ſaid that though the | 


4 and 5 Anne gave the bankrupt, upon his conformity, a d:/- 
charge from his debts, yet that nothing was to be found relative 
to the certificate till the 5 Geo. 3. This is not quite correct, 
hiftorically. The 4 aud 5 Anne was the firſt act that gave the 
bankrupt any kind of diſcharge (ſea. 8.), but it alſo for that 
purpoſe required (ſect. 20.), a certificate of his conformity, 


figned by the commiſſioners. The 5 Anne, c. 22. added the 


further requiſite, of being firſt ſigned by the creditors. This was 
adopted by the 5 Geo. 1. c. 24.; and laſtly by the 5 Geo. 2. 


with the addition, of a elauſe making the certificate evidence of 


all the previous proceedings, and of ſome new exceptions to its 
validity, namely ſ{tock-zobbiag, concealment, &c. 


had 


: 


P 
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BOOK Ut. had not paid fifteen ſhillings in the pound at the 


time of the action brought: becauſe where the 
exception, (as in this act), is incorporated in the 
body of the clauſe, they muſt be pleaded together ; 
he who would avail himſelf of the clauſe, muſt alſo 
negative the exception . | 

But though the plaintiff muſt ſtate every thing 
that entitles him to recover, it lies on the defendant 
to prove that his eſtate has produced ſufficient to 
pay fifteen ſhillings ; and ſuppoſing the proof lay 
on the plaintiff, yet preſumptive evidence, ſuch as 
the opinion of one of the aſſignees that the eſtate 
is not likely to pay fifteen ſhillings, will be con- 
cluſive, unleſs contradicted by the defendant. 

Producing a former commiſſion and proceedings, 


and ſhewing that the bankrupt had ſubmitted to 


it, and under which he had not paid fifteen ſhil- 
lings in the pound, is ſufficient evidence as againſt 
the bankrupt, in aſſumpſit and plea of bank- 
ruptcy and certificate *, 


3. Of the effedt in this country, of à certificate 
or diſcharge by the law of another; and 
of that of an Engliſh certificate, in 


other countries. 


It has been laid down as a general principle, that 
a diſcharge by the law of one country, will be a 
diſcharge in another; and therefore that a ce/io 


4 Gill and Scrivens, 7 T. R. Haviland and Cooke, 5 T. 
R. 655. 


27+ 
r Jeffs and Ballard, Boſ. and 


Pull. 467. bonorum 


__ OP 
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bonorum in Holland, which 1 is held a diſcharge in Book 1IT. 


that country, will have the ſame effect here*. 
So a certificate in Ireland, under the bankrupt 
laws of that country, will operate as a diſcharge in 


an action brought here = a debt arifing in Ire- 
land *. 


But it ſhould —_ that the extent of the diſ- 
charge, as to whether it ſhall be of the perſon or 
effects only, or of both, will be governed by the Soca) 
law of the place where it aroſe *. 


Though where the debt has ariſen in a foreign 


CH. VII. 
Sect. IV. 


country, the courts here, by the courteſy of 


nations, would give effect to a diſcharge by the 
law of that country, if the creditor were to attempt 
to enforce the contract here ; the caſe would be 
totally different, if the debt being contracted in this 
country, the debtor attempted to evade the payment 
of it by withdrawing himſelf to a foreign country, 
there becoming a bankrupt, and afterwards ſetting 
up the bankrupt laws of that country, as a defence. 
And in a caſe of this kind, where a perſon being 
ſued here for a debt contracted in this country, 
applied to be diſcharged upon common bail, on 
the ground of his having become a bankrupt in 
Ireland, and obtained his certificate there, the court 
refuſed to interpoſe in a ſummary way, and left 
him to take what advantage he could by plea “. 


t Ballantine and Golding, Co. * See Ex p. Burton, 1 Atk 5 255. 
. 515. Quin and ny 2 4. Bia. 

4 8. C. 353. 
8 With 


1 * 
1 22 «-- 
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With refpe& to the effect of an Engliſh certi- 
ficate, in actions commenced in any of the plan- 


—— tations, for debts due there before the bankruptcy, 


there is no decided caſe: but great names are 
cited, for opinions given by them as counſel, that 
it would not be a bar; as the laws of England, 
made ſince the plantations were ſettled, do not 
extend to them unleſs expreſsly named! (137). 

In Scotland, the determinations upon the effect 
of an Engliſh certificate, ſeem to have turned upon 
the locality of the contract. Where the debt was 
made payable in England, or the inſtrument ex- 
ecuted in England, in the Engliſh form, and made 
payable in England, it was conſidered as an 
Engliſh debt, and the certificate was allowed to be 
a bar; and in oppoſite circumſtances, the reverſe *. 


SECT. v. 


Of the manner of the Bankrupt's availing 
himſelf of the Certificate. 


There are two modes pointed out by the ſtatute, 
in which he may avail himſelf of the diſcharge 


y Davis, Bt. Law, 439. e Chriſtie and Straiton, 
2 Rochead and Scott, 3 vol. ib. CXLI. Galbreath and Gal. 


Di&. deciſ. p. 134. Marſhall breath, 3 vol. New Coll. deciſ. 
and Yeaman, Falc. deciſ. Caſe XCII. | | 


K 


(137) It ſeems equally doubtful, whether it would be a bar, 
even in ſuch as have been ſettled, ſince the bankrupt laws. 


given 


PLEA OF THE CERTIFICATE. 


given by the act; firſt by plea, and ſecondly by 
motion, according to the circumſtances of his caſe. 


1. By plea. 


If a bankrupt is ſued for any debt due before 
he became bankrupt, he ſhall be diſcharged upon 
common bail, and may plead in general (138) 
that the cauſe of action accrued before the bank- 
ruptcy, and give the act and the ſpecial matter in 
evidence; and his certificate and allowance thereof 
according to the directions of the act, ſhall be ſuf- 
ficient evidence of the trading, bankruptcy, com- 
miſſion, and other proceedings precedent to 
the obtaining ſuch certificate; and if there is a 
verdict for him, or the plaintiff is nonſuited, or 
judgement is given againſt the plaintiff, the bank- 
rupt ſhall recover his full coſts. 
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This general plea opens the whole merits of the 


queſtion in evidence on both ſides ; and a plain- 
tiff, therefore, in an action upon a bond, to which 
bankruptcy is pleaded,, may give the condition 
of the bond in evidence, to ſhew that he is not 
barred by the certificate“. 

It is not neceflary for the bankrupt, in pleading 
his certificate and that the cauſe of action accrued 


2 Alſop and Price, Doug]. 155. 


—— 


—_— —ͤ— 


(133) The plea need not be ſigned by counſel, Leigh and 
Monteiro, 6 T. R. 496. 


before 


by So 
. 
e 
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CH. VII 
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formed according to the bankrupt acts: The 


ſtatute has directed this general pleading, and if 


he has not conformed, it is matter of evidence“. 
A plea that defendant, before the action, became 
bankrupt within the meaning of the ſeveral ſtatutes, 
&c. and that the ſaid indenture (on which the 
action was brought), in the declaration mentioned, 
was made before he became bankrupt, concluding 
to the country; was, on a ſpecial demurrer be- 
cauſe the plea did not allege that the cauſe of action 
accrued before the bankruptcy, held to be bad; 
firſt, as bad at common law, and next, as not 
warranted by the ſtatute, which has preſcribed a 


particular form of plea. 


A general plea, of bankruptcy and certificate 
in Ireland, referring to an Iriſh ſtatute, and con- 
cluding to the country, in the ſame manner as the 


plea given by the 5 Geo. 2. with reſpect to Engliſh 
bankrupts, is bad“. 


The general plea given by the ſtatute, is only 
for the bankrupt : all others muſt plead in the 
fame manner as before the ſtatute. Such a ge- 


neral plea, therefore, by the bail of the bankrupt 
is bad; and it ſeems that they cannot avail them- 


ſelves at all, by plea, of the bankruptcy of the prin- 


b Willan and Giordani, Co, 4 Quin and Kezffe, 2 H. Bla. 


KL. 528, 553. 


© Charlton and King, + T. 
R. 1 56. 


cipal, 
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cipal; but ought to ſeek relief by an application 8ook 111. 


to the ſummary juriſdiction of the court *. 


CH. VIE. 
Sect. V. 


A regular judgment againſt the bankrupt, was 


ſet aſide, to let in the plea of bankruptcy : the 
court thinking it would be hard to let him ſuffer 
by a neglect of his attorney, in a fair caſe where 
he had given up all his effects“. 


2. By motion. 


If the bankrupt, having obtained his certificate, is 
taken in execution or detained in priſon by reaſon 
that judgment was obtained before the certificate 
was allowed; he may upon application to any 
one or more of the judges of the court wherein 
the judgment and execution againſt him has 
been obtained, and on producing his certificate 
allowed and confirmed, be diſcharged out of 
cuſtody upon ſuch execution. | 

This clauſe in the ſtatute, has been conſidered as 
extending only to the perſon of the bankrupt ; and 
that a judge had no authority under it, to diſcharge 
in this ſummary way, an execution againſt his 
goods * (139): but the party was in ſuch caſes, put 


to 

© Donnelly and Dun, Boſ. 8 Calcroft and Swan, Barnes 
and Pull. 446. Beddom and 204. Aſhdown and Fiſher, ib. 
Holbrook, ib. 470. n. 2806. Callen and Mey rick, 1 T. 


f Evans and Gill, ib 52. R. 361. 


nü——— 


— — 


(139) In the caſes above cited from Barnes, the executions 
ſeem to have been after the certificate had been allowed: ia 


D Callen 
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| DISCHARGE ON MOTION. 
to his auditd quereld*, This however was diſpenſed 


with in a very late caſe; and faid to be the modern 
practice to interfere in a ſummary way in all caſes 
where the party would be entitled to relief on an 
audits querels *. 

But the court will not diſcharge the bankrupt 
upon motion, if his conduct appears to be frau- 
dulent: as where the commiſſion deſcribed the 
bankrupt as of a place, where he had never lived, 
ſo that the plaintiff never heard of the commiſſion 
till after he had commenced his action“. 

Or where the certificate appears to have been 
obtained by fraud '. 

And if any thing is alleged to invalidate the ef- 
fect of the certificate, the court will direct a trial 


on the plea of bankruptcy “. 


n Calcroft and Swan, Barnes ! Vincent and Brady, 2 H. 
204. Bl, I. 

: Lifter and Mundell, Boſ. m Lifter and Mundell, Boſ. 
and Pull. 427. and Full. 427. 


* Sowley and Jones, Bl. 725. 


— CY 


Callen and Meyrick, after the ſigning, but before the allowance. 
Mr. Cooke ingenioully ſuggeſts a doubt whether in ſuch a caſe 
as the laſt- mentioned, the goods could be legally conſidered as 
the bankrupt's; the property of an uncertificated bankrupt 
belonging to his nee. 

The court, however, ſeems to have determined entirely upon 
the ground of the defect of their authority under the ſtatute, 
to proceed in a_/ummary way, with reſpect to the goods. 


CHAP. 


P. 


( 493 ) 
CHAP. VIII. 
4 | 
Of the Dividend, Allowance, and Surplus. 


SECT. 1. 
Of the Dividend. 


1 Fa. c. 15. f 4. 
5 Geo. 2. c. 30. /. 33. 37. 


den neither of theſe ſtatutes expreſily BOO 


reſtrain the commiſſioners or aſſignees, from 
making a dividend, before a certain time after the 
iſſuing of the commiſſion, yet as the former en- 
titles creditors, coming in at any time within four 
months, and until diſtribution made, to partake 
equally with thoſe coming in betore, and fays that 
if creditors come not in within the four months, ther 
the commiſſioners to have power to diſtribute, it 
has been conſidered as in effect prohibitory in that 
reſpe& ; and that diſtribution cannot be made until 
the four months are expired *: and the latter ſta- 
tute ſeems to have intended the ſame thing, in 
directing that the aſſignees ſhall make a dividend, 
at ſome time after the expiration of four months 
and within twelve from the iſſuing of the com- 
miſſion. 
a Rugle's ca. Hutt. 38. Com. = Dis. tit. Bankt. D. 3r. 
D D 2 | They 


Seck. I. 
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They clearly are not compellable to make a 
dividend before that time; and Ld. Hardwicke, 
in a caſe where creditors filed a bill within the four 
months, to ſet aſide ſome tranſactions of the 
aſſignees, with reſpect to the getting in of the 
effects, diſapproved of it extremely, in ſo far as it 
went to make the court judges, how the eſtate 
ſhould be diſtributed within the four months, and 
to change the method chalked out by the act, 
which allows the aſſignees a complete four months 
from the iſſuing of the commiſſion, to make a 
dividend *. | 

A much more common caſe, however, which 
occurs, is that where the aſſignees negle& to make 
a dividend even after the four months are expired, 
and it becomes necellary to compel them. 

As ſoon after that time as the aſſignees are able 
to make a dividend, they are not to wait till called 
upon by the creditors, but it is their duty of them- 
{elves to apply to the commiſſioners to appoint a 
meeting for that purpoſe ©; and the commiſſioners 
may ſummon the aflignees to ſhew cauſe why a 
dividend has not been made, and if they do not 
ſhew cauſe to the fatisfaction of the commiſſioners, 


the commiſſioners may appoint a meeting for 


making one (140). Where 
d Cooper and Pepys, 1 Atk. © Treves and Townſhend, 1 
196. Bro. 384. 8. C. Co. B. L. 280. 


(140) See Ld. Loughborough's order, Sth March 1794. 
This order directs a public notice in the gazette of the meeting 
for 


hob To 
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Where * eſtate is to bis ſold, it is ſaid that the BOOK III. 


way of proceeding is to have an order from the 
Ld. Chancellor to ſell ; that no ſtatute authorizes 
the commiſſioners to decide whether it is to be ſold 
or not; but that any one creditor has a right to 
have it fold and the produce divided ; and that the 
court has no diſcretionary authority to prevent the 
fale*(141). 

Though the effects ſhould be ſo inconſiderable, 
that no one creditor may think it worth while to 


call upon the aſſignees to make a dividend, yet if 


they neglect to do it within a proper time, and are 
making a private advantage of the effects in their 
hands, they will be charged with intereſt*: and 
this uſually at four per cent., though it may be in- 
creaſcd, according to circumſtances; as where it 
appears they have made more of it . 


«4 Exp. Goring, 1 Vez. J. 168. f Hilliard's ca. 1 Vez. J. $9. 
Exp. Lane, 1 Atk, 90. Treves and Townſhend, 1 Bro. 
384. 


for the aſſignees attending to ſhew cauſe, but it is generally 


done by a private ſummons ; though this is attended withrthe 


inconvenience that the inquiry and examination being made in 


the abſence of creditors, muſt neceſſarily be often very im- 
perfect. 


(141) The ſtatute of Eliz. authorizes the commiſſioners to 
take by their diſcretions, order and direction with all the bank- 
rupt's lands and goods, and to make ſale, or otherwiſe order the 
ſame for true ſatisfaction and payment of the creditors, which 
ſcems to give the commiſſioners an original and general autho- 
rity ; though certainly ſubject, as in all caſes, to the controul 
of the great ſeal. 
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And an aſſignee who has neglected to make a | 
dividend in proper time, may be charged with 


—— intereſt ; though the money has lain at a bankers, 


and he has not been paid intereſt for its. 

But the executors of an aſſignee are not looked 
upon in the ſame light as aflignees ; and, as exe- 
cutors, they are not expected to pay till called 
upon“. 

Creditors coming in after à dividend, will be 
admitted, ſo as not to diſturb the former divi- 
dend; and muſt be brought up equal with the cre- 
ditors under the former, before the commiſſioners 
can proceed to make a ſecond *. 

It might ſeem to be proper to admit creditors, 
coming in after a dividend, to be brought up equal 
with the former, only under ſpecial circumſtances, 
of which the court would judge ; but it is the com- 
mon practice to do ſo, without any order * (142). 

When a dividend is declared, a creditor may 
either apply to the Ld. Chancellor, by petition, 
tor an order upon the aſſignees to pay '; or he may 
recover it of the aſſignees at law in an action of 
aſſumpſit, in which the proceedings before the com- 
miſſioners will be concluſive evidence of the debt: 


8 i Exp. Stiles and Pickart, 1 
h Treves and Townlhend, ut Atk. 208. 
{upra. * Exp. Long, 2 Bro. 50. 


I Exp. Wnite, 1 Atk. go. 


— 


— —_— 


(142) And generally, though it ſhould ſeem improperly, 
without any ęnquiry as to the circumſtances of laches or delay. 


which, 
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which, after it has been admitted before the com- BOOK III. 


miſſioners, cannot be litigated but by an application 8.4. 1. 
to the great ſeal”. N 


An aſſignee, being only a truſtee, muſk not blend 
his private affairs with thoſe of the commiſhon ; 
and 1s not allowed therefore to ſtop a creditor's 


ſhare of a dividend, for his own private debt to 
himſelf", 


SECT. II. 


Of the bankrupt”s Allowance. 


5 Geo. 2. c. 30. /. 7, 8. 
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The diſcharge of a bankrupt from his debts, 
after his trade is at an end, his credit annihilated, 
his effects ſeized, all power of diſpoſing of them 
taken away from him, and the whole fund, out of 
which alone he could ever hope to pay his debts, . 
ſurrendered to his creditors, without any reſerve 
or concealment, may perhaps ſeem to be little 
more than an act of indiſpenſable juſtice ; but the 
allowance of a ſum of money out of his own effects, 
for his future ſupport and maintenance, and in order 
to put him again in a way of honeſt induſtry, does 
honour alſo to the liberality, of the modern law. 
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OF THE ALLOWANCE. 

The direction of the AQ is that the neat produce 
of his eſtate ſhall, after ſuch allowance made, or 
over and above ſuch allowance, be ſufficient to pay 
ten ſhillings in the pound (or twelve ſhillings and 
fixpence, &e. as the caſe may be) to all the credi- 
tors who have proved under the commiſſion. He 
is not entitled, therefore, to have his allowance un- 
til a final dividend is made; for as other creditors 
may come in before that time, it cannot, till then, 
be aſcertained, whether he will be entitled to any 
allowance at all *. 

Nor can he be entitled to it before he has had 
his certificate; for if the creditors ſhould conſent 
to give it him before, it would be of no ſervice 
as all property coming to him before he has had 
his diſcharge, is liable to ſatisfy his creditors, and 
they might take it from him again the next mo- 


_ 


ment v. 
And if he has not obtained his certificate when 


a final dividend is made, he will not he entitled to 
recover it of the aſſignees, though he obtains his 
certificate afterwards. The aſſignees, when they 
make ſuch a dividend as would otherwiſe entitle 
him, are not bound to retain the allowance for him, 


He muſt firſt put himſelf in a ſituation to demand 


his allowance, by obtaining his certificate, before 
the dividend is paid 7. 


o Fxp. Stiles and Pickart, 3 P Exp. Grier, 1 Atk. 207. 


Atk. 208. 
: 348. 


The 


Groome and Potts, 6 T. R. 


vn mrs as Aw 


OF THE ALLOWANCE. 


The allowance, whenever he becomes entitled to 
it, is a veſted intereſt, and if he dies, will go to 
his repreſentative ', 


SECT, III. 


Of the Surplus. 


13 Eliz. c. 7. ſ. 4. 8. 
I Ja. c. 15. J 15. 


— — 


The commiſſioners are required, at the requeſt 
of the bankrupt, to make a true declaration to him, 
of the application and diſpoſal of his eſtate and ef- 
fects; and to make payment of the overplus, if 
any, to the bankrupt himſelf or his repreſenta- 
tives (143); and he is alſo empowered and autho- 
rized to recover and receive the reſt of the debts 
outſtanding. 

This overplus directed to 110 paid to the: bank- 
rupt is only ſuch as ſhall remain after his debts a are 
fully paid and ſatisfied. 


r Exp. Trap. 1 Atk. 208. Exp. Calcot, ib. 20g. 


— nl 


(143) Except where ſuch overplus ariſes by the forfeitures 
given by the act: in which caſe, one moiety of the overplus of 
the forfeitures is given to the crown, and the other to the poor 
in the hoſpitals, &c. So ſtrict and ſo minute were the old 
acts. | 755 
5 It, 
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OF THE SURPLUS. 


If, therefore, there is a ſurplus, after paying 
twenty ſhillings in the pound, creditors whoſe debts 
carry intereſt, and who, if the eſtate had been de- 
ficient, would have had intereſt only to the date 
of the commiſſion, will be entitled to the intereſt 
accrued ſince; before any thing can come to the 
bankrupt*. The certificate, though it diſcharges 
the perſon, and any future effects the bankrupt 
may acquire after it, does not diſcharge the fund 
in the hands of the aſſignees; and if this increaſes, 
and becomes productive in their hands, ſo to 
pay twenty ſhillings in the pound, with a iu: us, 
it {till remains liable to the creditors until they are 
completely ſatisfied .. Till then, the creditors 
have a right to retain it againſt any claim that the 
bankrupt can ſet up. 

With reſpeCt to the kind of debts, u upon which 
ſuch ſubſequent intereſt will be allowed, the ſame 
rules have been laid down, as have been already 
mentioned with reſpect to intere{t upon debts in 
the caſe of an inſolvent eſtate (145). Beſides, 
therefore; the caſes of intereſt expreſsly ſtipulated 
upon the face of the inſtrument, it has been al- 
lowed, where there was other evidence of a con- 
tract for it, though not reſerved in expreſs terms. 
As upon debt for goods ſold ; where there was evi- 


5 Bromley au Goodere, x t S. C. and fee Exp. Mills, 
Ark. 75. 2 Vez. J. 295. 


6 y— —_— 


(145) See above, Chap. III. Sect. II. title Intereft 
dence 


OF THE SURPLUS. 


dence of an original contract, partly from the ve 
cuſtom of the trade, but eſpecially from accounts 


having been ſettled between the parties, on which 


it had been mutually allowed“. So upon loans of 
money by a banker, on the bankrupt's notes ; 
though intereſt was not mentioned in them, but 
the bankrupt appearing to have paid it, and ſettled 
accounts on that footing *, _ 

But ſuch fubſequent intereſt will not be allowed, 
ſo as to break in upon the bankrupt's allowance v. 

Nor intereſt upon intereſt *, 


» Exp. Champion, 3 Bro. 348. 1 Exp. Morris, 3 Bro. 79. 
* Exp. Hankey, 3 Bro. 594. 2 8. C. 1 Vez, J. 13%, 
Exp. Mills, 2 Vez. J. 293. | ; 
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Off, wn 2 and 4 againſt the bod. 


SI: 2. c. 30: f 23: 


AtTaoucn all as; in relation to his pro- 
perty, done by a bankrupt after an act of 


— bankruptcy, may be avoided by the aſſignees, (ſub- 


ject to certain exceptions by expreſs ſtatute); yet the 
bankrupt is ſtill capable of maintaining actions, and 
no one can take advantage againſt him, by plea of 
his bankruptcy, before the commiſſion and aſſign- 
ment under it; the legal property remaining, till 
actual aſſignment, in the bankrupt himſelf *. 

And although he has been declared a bankrupt, 
by the commiſſioners; yet neither he, nor any 
other, is bound by their determination ; but he 
may conteſt his bankruptcy in an action. He may 
have treſpais againſt the aſſignees, or other perſons 
acting under the commiſſioners, if he was not liable 
to a commiſſion b. 


4 Andres a Spicer, z Keb. Ld. Raym. 496. 


646. Cary and Criſp, 1 Salk. d Perkin and Proctor, 2 Will, 
163. Harvey and Williams, 3382. 


7 He 


ilſ. 


ACTIONS BY AND AGAINST BANKRUPT. 


He may even ſubmit to his commiſſion in the DOK I. 
AP 


firſt inſtance; yet ſtil proteſting that he is no 


bankrupt, he may notwithſtanding, within a proper 


time; bring an action againſt his aſſignees. But 
the court may injoin him from proceeding or not, 


according to the length of time and manner of his 


acquieſcence, and other circumſtances of the caſe e. 
And if the petitioning. creditors debt ſhall not 


be really due, or it cannot be proved that the party 


was a bankrupt, but on the contrary it ſhall appear 
that the commiſſion was taken out fraudulently or 
maliciouſly, the Lord Chancellor fhall, upon pe- 
tition of the party grieved, examine into the ſame, 
and order ſatigfaction to be made to him for the 
damages ſuſtained by him; and for the better re- 
covery thereof, may, if there be occaſion, aſſign 


the bond given by the petitioning creditor, on 
which the party may fue in his own name. 


It is diſeretionary in the Chancellor either to 


direct an inquiry before the maſter, of ſuch da- 


mages, or an iſſue at law; and after the damages 


have in either way been aſcertained, he may then 
for the better: recovery thereof, order the bond to 
be aſligned : or in a flagrant caſe, he may without 
any previous inquiry into the damages, aſſign the 
bond in the firſt inſtance ©. 


And in an action at law upon the bond, the aſ- 


fignment of it by the Lord Chancellor, is conclu- 


ſive evidence of the fraud or malice *. e 


© Howerand Herbert. & Vets: {if Smith and Broomhead, 
326, 7 1. 3 300. ky 
6 4 Exp. Gayter, 1 Ack. 144. 
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ACTIONS BY AND AGAINST BANKRUPT, 


The party, however, is not confined to his 
remedy only on the bond, He may bring- an 
action at law for what damages he may have ſuſ- 
tained ; for the ſtatute does not take away the 


common law remedy, nor fay that he ſhall not re- 


cover more than the ſum of two hundred pounds 
mentioned in the ſtatute . | 

Even after a regular commiſſion has been taken 
out, he is not diſabled from maintaining actions to 


recover property acquired by him after the bank- 


ruptcy. For although till he obtains his certifi- 
cate, all ſuch property is liable to be taken from 
him again by the aſſignees, yet no other perſon 


but his aſſignees ean avail themſelves of the ob- 


jection. Againſt a ſtranger, he may maintain 
trover, for goods acquired after the bankruptcy *, 
He may maintain aſſumpſit, for the profits of his 
perſonal labour *; for work and labour and mate- 
rials found, incident and neceſſary to the labour; 
and even for money lent and advanced, it being 
preſumed that being after the bankruptcy, it might 
be money earned by his labour * (146). This is as to 
his capacity of contracting, or ſuing in his own right. 

But 


f Brown and Chapman, u Chippendale and Tomlin- 
Burr. 1418. ſon, Co. B. L. 463. 

s Fowler and Down, Boſ. Silk and Oſborn, Eſp. N. P. 
and Pull. 44. Webb and Fox, 140. 
9s . . X Evans and Brown, ibid. 170. 


— 


(146) And why not debt, or any action founded on contract 
relative to p y acquired ſubſequent to the bankruptcy. 
In the caſe of Eckhardt and Wilſon, 8 T, R. 140. where to 


ACTIONS BY AND AGAINST BANKRUPT. 
But as to any political capacities, or rights veſted 


in him alieno jure, the bankruptcy creates no diſ- 


ability at all. He may continue to act in the 
capacities of executor or adminiſtrator, or other 
truſtee (147): and in theſe capacities, may prove 


415 
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— een 


debts under commiſſions againſt other perſons; 


and may even be an aſſignee under his own com- 
miſſion, and ſign his own certificate (148). a 
So the bankruptcy does not diſcharge him from 
the office of overſeer of the poor l. 
He may continue to carry on ſuits as an attorney“. 
Being committee of the perſon of a lunatic, his 
bankruptcy, though it may be ſufficient cauſe to 
remove him on account of the fund for mainte- 
nance, is no.ground for changing the cuſtody of 
the perſon”. 
Till, however, he has obtained his certificate, he 
is liable to be ſued and arreſted by his creditors, 
though they have come in under the commiſſion ; 


and in that caſe a court of law will not interpoſe, 


| Egzinton's ca. 1 T. R. 369. ſon. And ſee x Vez. J. 68. 


m Chippendale and Tomlin- Exp. Mildmay, 3 Vez. J. 2. 


afſumpſit by ſeveral partners, the plea of bankruptcy of one of 
the plaintiffs was ſuſtained, and where the court diſtinguiſhed 
it from the caſes of Fowler and Down, and of Webb and Fox, 
as being an action on a contract, while thoſe were in trover; it 
may be obſerved that the promiſes were before the bankruptcy. 
The ſtatute which diſables a bankrupt from recovering debts 


due to him, plainly relates to debts due before the bankruptcy. 
(147) See above, p. 221, &c. 


(148) See above, title Certificate, p. 374. 


upon 


ACTIONS BY AND AGAINST BANKRUPT-.. 


BOOK IV. upon that ground, to diſcharge him: he. muſt wed 


'to the. court of Chancery (149). 

A court of law will not diſcharge kins Gm 108 
execution at the ſuit even of the petitioning cre- 
ditor: the proper juriſdiction being the court of 
Chancery, which may either diſcharge. the bank- 
rupt, or ſuperſede. the commiſſion 3 hut there 
would be an inconſiſtency, in a, court of law diſ- 
charging an execution becauſe of à cemmiſſion 
being taken out by the creditor, when perhaps the: 

Lord Chancellor might ſuperſede the commiſſion 
becauſe he had taken the bankrupt ee 


5 $EOT. 11. þ 5 * 
— 0 aBions by Aſſignees. | 
I. Form of action, Pleading, Oc. 


1 Ja. c. 15. . 13. 16. t 


In actions brought by aſſignees they may Al 
ſhortly, without ſetting forth the commiſſion and 
proceedings at large. 

A declaration in ſci. fa. by aſſignees, ſtating that 
the party became bankrupt within the meaning of 
the ſeveral ſtatutes, &c. and that his goods and 
effects were in due manner aſſigned to them, &c. 
is ſufficient without ſtating the commiſſion, trading, 


o Hill and Reeves, Boſ. and p M«*Mifſter and Kell, Bol. 
Pull. 424. Oliver and Ames, and Pull. 302. | 
3 T. R. 364. q4 Ld. Kaym. 1548. 


| (149) See Book III. Chap. III. Se&, III. title Creditors 
roceeding ai law. 
P 2 \& 
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act of bankruptcy, manner of the aſſignment, &c. BOOK IV. 


A ſcire facias is the ſame as an action v. 


In debt on ſpecialty, they need not make profert 


of the deed, becauſe they are in by act of law, 
and may not have the 1 means of obtaining the 
obligation *. 


But the aſſignment does not alter the nature of 


the debt; and they can only have the ſame action 


that the bankrupt could have had?, 

So if a bond is made to a waltee.jn truſt for 
one who becomes a bankrupt, the aſſignees cannot 
bring the action in their own name, but muſt ſue 
in the name of the truſtee . 

In covenant for rent, upon indenture, by the 
aſſignees of leſſor a bankrupt, the leſſee is eſtopped 
to plead, that leſſor nil habuit in tenementis *. 

In aſſumpſit the promiſe may be laid either to 
the bankrupt or to the aſſignees; but the right 
way of declaring is to lay the promiſe to have been 
made to the bankrupt; except there has been an 
expreſs promiſe to the aſlignees *. 

In an action upon a contract made by the bank- 
rupt before the bankruptcy, the aſſignees muſt ſtate 
themſelves in the declaration to be aſſignees. But 
on contracts made by him after it, while uncerti- 
ficated, and while therefore he can have no pro- 


n Winter and Kretchman, 2 r Parker and Manning, 7 T. 


T. R. 45. R. 537. | 
9 Gray and Feilder, Cro. Car. * Faſhion and Dormet, 7 Vin. 
209. 139. Rig and Wilmer, Stra. 
p Morgan and Green, ib. 127. 697. 
11 Atk. 193. t Anon. 6 Mod. 131. 


E E perty 


CHAP. I. 
dect. II. 


= * — 23634 8 * 
a = - - bl — 3 = * 


— 
Fr, . rr. 


4 


418 


BOOK IV 
CHAP. I. 
Sect. IT. 


ACTIONS BY ASSIGNEES,. 


perty of his own, but all belongs to his aſfignees, 
and contracts entered into by him, may be con- 


— f{idered as contracts by him merely as their agent 


and on their account, they need not ſtate them- 
ſelves to be affignees*. 

For goods ſold or delivered, or n paid, by 
the bankrupt or af agent of the bankrupt, after 
the bankruptcy, the aſſignees may bring either 
trover, avoiding the contract; or debt or aſſumpſit, 
affirming it*. If the former, they may recover 
the full value, though they may have ſold only for 
half; if the latter, they can only recover what 
the goods ſold for, or the party really received *: 
and the defendant will have the ſame advantages 
in his defence as he would in art action N by 
the party himſelf“. 

But whether they bring the one or the other, 
thy cannot affirm the fame tranſaction in one part 
as a contract, and diſaffirm it in the other as a 
tort. If they take back part of the property, ac- 
cepting it as part of the bankrupt' s eſtate, in di- 
minution of ſo much of their demand, they cannot 
recover in trover for the reſidue *, 

And having elected to bring the one action, 
they ſhall not afterwards bring the other. So 
aſſignees having in one action recovered money 
paid by a banker, upon the bankrupt's drafts, in 


Evans and Man, Cowp. 570. Smith and Hodſon, 4 T. R. 
u Huffey and Fiddal, 12 Mod. 211. 
324. Read and Vaughan, 7 2 Wilſon and renne Stra. 
Mod. 461. 860. 
King and Leith, 2 T. R. 141. 2 12 Mod. 324. 


favour 


r ad > Aa». *» 


1 


ACTIONS BY ASSIGNEES. - 


419 


favour of a creditor, after notice of the bank- Book tv. 


ruptcy, cannot maintain an action alſo againſt the 
creditor to whom the banker paid the drafts. 

Having diſaffirmed the payments made by the 
banker, conſidering them as made not with the 


money of the bankrupt, but their own money, 


they ſhall not in a ſubſequent 4Rion treat them as 
payments made with the money of the bankrupt *. 
If a ſheriff takes the bankrupt's goods in exe- 
cution, after an act of bankruptcy, and before the 
commiſſion, bur ſells them after the commiſſion 
the aſſignees may have zrover againſt him, but not 
treſpaſs. The relation of the act of bankruptcy 
under the bankrupt laws, only veſts the property 
in the aſſignees, from that time; but does not 
make the original taking before a commiſſion iſſued, 
unlawful; or the ſheriff a treſpaſſer ab initio « but 
the ſelling afterwards is a wrongful converſion . 

And, againſt the vendee of the ſheriff, or the 
plaintiff in the original action, if he has received 
the money; they may have trover, or aſſumpſit, 
at their election; but having elected the one kind 
of action, and bad * it is a bar to the 
other. 

If the ſheriff proceed to levy, after notice of 
the act of bankruptcy, though no commiſſion be 
taken out, he will be liable to the aſſignees; but 


d Vernon and Hanſon, 2 T. 20. Bl. 65. Smith and Miles, 


R. 287. | 1 T. R. 475. 


© Cooper and Chitty, Burr. 4 H.tchin and Cainpbell, Bl, 
| $27. 3 Will, 304. 
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bound to pay over to the party at whoſe ſuit the 
execution is. The whole is but one act, and it 


would be inconſiſtent to ſay that he had levied 
legally, but paid it illegally *. 


They may have trover againſt the party ſuing, 
if proved a party to the converſion, by giving 
bond to the ſheriff, and ſo making it his own act“; 


or if he accompany the officer in levying, though 


he has never received either the IR or their 


value from the ſheriff*, 

A ſheriff is ſafe, if he pays without notice; and 
where an : officer conducts himſelf fairly, and is 
under real difficulties how to act, the court will 


help him as far as poſſible; but will not take 
notice of a commiſſion in a collateral way, ſo as 
to ſtay proceedings againſt him in an action for a 


wilful falſe return, pending which action, he pays 
over to aſſignees, monies levied by him after an 
act of bankruptcy, and kept in his hands a length 
of time upon frivolous pretences “. 

The court will, in favour of the ſheriff, take 
his return cf a writ, as made at the time when 
made in fact, and not as at the return of the writ. 


A . Ja returnable! the 26th of June, after an 
arreſt, which became an act of bankruptcy by a 
ſubſequent lying two months in priſon ; but before 


- © Vernon.and Hankey, 2 *. t Menham and Edmonſton, 


R. 121, 122. | Boſ. and Pull. 369. 
Bull. N. P. 41. u Timbrell and Mills, Bl. 
4 205. 


the 


n - oe od. oo 
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the commiſſion, which ifſued the 5th of July: BOOK-TV..” 


being returned nulla bona on the 5th November, Sect. II. 


was held good. ace I 


The court will not aſſiſt the aſſignees, in giving - 
effect to the relation of the bankruptcy, upon 
motion; ſo as to make the ſheriff pay over to 
them money levied after an act of bankruptey by 
lying two months in priſon, but before the two 
months were expired, and where the money had 
been 18 7 over before the commiſſion *, 


II. Evidence. 


. Of the evidence required to ſupport or defeat 
à Commiſſion, generally. 


In actions by aſſignees, they muſt prove the 
trading, the act of bankruptcy, the commiſſion 
regularly granted, the aſſignment, and property in 
the bankrupt !. 


The proof of the commiſſion muſt be by ſhew- 


ing it under ſeal, the petition on which it was 


granted, and the petitioning creditor's debt. The 
aſſignment is to be proved by producing the deed, 
and proving the execution of it by the commi- 
ſioners *. 

The petitioning creditor's debt being upon bond, 
proof of the acknowledgment of the debt by the 


i e and Bridgen, Bull. N. P. 37. 
Burr. 814. * m I bid. 41. 
* Clarke and Ryal, Bl. 642. 
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BOOK IV: bankrupt, does not ſuperſede the neceſſity of calling 


Set I. 


the ſubſcribing witneſs ; for aſſignees muſt prove 


it by the ſame evidence as would be neceſſary in 


an action againſt the bankrupt; in which caſe it 
would be neceſſary to produce the ſubſcribing wit. 
neſs, unleſs it appeared his attendance could not 
be procured . 

But if the execution of a deed, on "ach the 
aſſignees found as an act of bankruptcy, in an action 
againſt the party to the deed, was admitted by the. 
party on examination before the commiſſioners, 
ſuch examination is ſufficient evidence of the ex-. 
ecution, and ſuperſedes the neceſſity of calling the 
ſubſcribing witneſs o. 

Where aſſignees ſue upon contracts i 
made to themſclves, or made by the bankrupt as 
their agent, and they do not declare as aſſignees, 
they need not go into evidence of the trading, act 
of bankruptcy, &c v. 8 

In trover againſt a ſheriff, or the party ſuing © out 
execution after an act of bankruptcy, there is no 
occaſion for an actual demand, becauſe the pro- 
perty being veſted in the aſſignees from the time 
of the bankruptcy, the execution was tortious 9. 

To defeat a commiſſion, it is not . ſufficient 
alone, to ſhew an act of bankruptcy, before the 


'® Abbot and Plumbe, Dougl. P Beans and Mann, Cowp, 
205. 570. Aſhurt J. 
o Bowles and Langworthy, 5 CS BulL.N.P. 44. 
T. R. 366, | 4 "| 


petitioning 
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petitioning creditors debt accrued ; without ſhew- 
ing alſo: a ſufficient petitioning creditor's debt, 
ſubſiſting at the time of ſuch previous act of 
bankruptcy. . 

In an action brought by the aſſignees under a 
firſt commiſſion to try the property of goods left 
by them in the poſſeſſion of the bankrupt, and 
claimed by the aſſignees under a ſecond commiſſion, 
Ld. Mansfield thought that the plaintiffs, having 
proved a debt under the ſecond commiſſion, could 
not queſtion the validity of the ſecond commiſſion, 
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though they might the time of the 8 a bank- 


ruptcy *. 

obtained money or goods from the bankrupt before 
the commiſſion, in part diſcharge of his debt, 
proved the remainder under the commiſſion, Ld. 
Kenyon held that in an action againſt him by the 
| aſſignees for the money or goods, he might im- 
peach the validity of We commiſſion . 


2. Of the 5 of Creditors. 


A creditor cannot be a witneſs for the aſſignees, 
becauſe he is intereſted to increaſe his own divi- 
dend v. Nor upon an iſſue out of Chancery to try 
whether the bankrupt had gamed, can be be a vit - 


r Parker and Manning, cited t Stewart and Richman, Bip. 


Eſp. N. P. 597. N. P. 108. 
s Walker and Burnell, Doug]. v Eggleſbam and SR 12 
3085. Vin. I. 


E E 4 neſs 
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. neſs to prove the gaming; for his dividend would 
be the larger, by the „ 8 forfeiting his 
allowance. 

But he may de a witneſs for the aſſignees, if he 
releaſes to them; and it is not neceſſary the releaſe 
Would be alſo to the — 


3. Of the evidence of the Bankrupt, or of 
decltrations made by him. 


To property, The bankrupt cannot be a His 
for the aſſignees, to prove property in himſelf, or 
a debt due to himſelf ; unleſs he has obtained his cer- 


tificate and releaſed the aſſigneess. For he is 


intereſted to enlarge the fund, for the ſake of the 
ſurplus, or his allowance“. 


But he is a good witneſs againſt them, to prove 
property in, or a debt due to another, for it is 
manifeſtly againſt his intereſt to diminiſh the fund; 
as it tends not only to defeat his allowance, but to 
diſpleaſe all his other creditors ?, 

In a qui tam action on the ſtatute of uſury, againſt 
a creditor who had proved the debt in queſtion 
under the commiſhon, and was choſen an aſſignee, 
it was held, that the bankrupt, being uncertificated, 
could not be a witneſs to prove the uſurious con- 
tract and taking; though he was ready to releaſe 


x Shuttleworth and Bravo, z Ewens and Gould, Bull. 
St a. 50). | N. P. 43. 
y Ambroſe and Clendon, Ca. 2 Butler and Cooke, Cowp. 70. 
temp. Hardw. 267, d Same caſes. 


ta 
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to the aſſignees all benefit from the increaſe of the N 
fund, to ariſe by that debt being expunged, and Sect. II. 
alſo from all claims whatever to allowance or fur. 
plus. For that a releaſe is only applicable to a debt 
due to the bankrupt ; and the proſpect of obtaining 
a certificate by increaſing his fund was an intereſt 
which rendered him incompetent. And till he 
obtained his certificate, the creditor, notwithſtand- 
ing he had proved under the. commiſſion, might 
bring an action at law, and arreſt him for the 
whole debt <. 
Bankrupt under a ſecond commiſſion, cannot 
be a witneſs for the aſſignees under it, to prove a 
debt due to his eſtate; even with a releaſe, unleſs 
he has paid fifteen ſhillings under the ſecond : for 
he is intereſted both in the ſurplus, and the dif- 
charge of his future effects “. 
A bankrupt having had his certificate and his 
allowance, the court ſuffered his evidence to be 
read, thinking him not bound to refund *, 


To the act of bankruptcy.—The ſtatutes conſider 
bankruptcy as a crime; and the bankrupt cannot 
be called either before or after his certificate, to 
prove his own act of bankruptcy; but he may be 
called, againſt the aſſignees, to diſprove it, or to 


© Maſters and Drayton, 2 T. e Ruſſel and Ruſſel, 1 Bro. 

R. 496. 269. 
f d Kennet and Greenwollers, Field and Curtis, Stra. 329. 
Peake N. P. z. Ewens and Gold, Bull. N. P. 430. 


| explain 
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POOR TV. explain a doubtful acts. And though he cannot 

Se. II. prove his own act, yet what was ſaid by him at the 

— —— time, and before his bankruptcy, i in explanation of 
an act done by him, is evidence“. : 

A verdict, upon an iſſue out of Chancery, to 

which only one of the defendants was a party, 

may be read againit all the defendants, to Pave 


the time of an act of bankruptcy. 


To ſupport the Commiſſion. He is not com- 
petent to prove the petitioning creditor's debt, 
or any other fact neceſſary to ſupport the commiſ- 
fion ; whether before or after his certificate. If 
before, he is intereſted by the proſpect of obtain- 
ing it; if after, by the fear of defeating it. 
But an acknowledgment by him of che petition- 
ing creditor's debt, is good evidence, if made be- 
fore the commiſſion. 


4. Of the depoſitions and proceedings under 
the Commiſſion. 
5 Geo. 2. c. 30. ſe 41. 


The depoſitions and other proceedings, are not 
of a public nature, but taken by the commiſſioners 


t Oxlade and Perchard, Eſp. k Chapman and Gardner, 2 H. 


N. P. 287. | Bl. 279. Crofs and Fox, and 
* Bull. N. P. 40. Bateman Flower and Herbert, cited ib. 
and Bailey, 5 T. R. 512. 1 Dowton and Croſs, * N. 

i Lowficld and Bencroft, Bull. P. 168. 
N. P. 40. 


for 
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for their own ſecurity and direction. A court of 2 
law will not order, to a defendant in a ſuit by the Set. II. 
aſſignees, a copy of his examinations before the 
commithoners ®, 

In trover, the defendant being charged with his 
confeſſion, in depoſitions before the commiſſioners, 
he was not allowed to go into parol evidence to 
explain it (150). 

An old witneſs was allowed to refreſh his memory, 
by recurring to his depoſitions of the act of bank- 
ruptcy ; conſidering them as memorandums made 
at the time ?*. 

The ſtatute direQs that the ba depo- 
ſitions or any part of them, certificate, or any other 
matter or thing relating to the commiſſion or the 
proceedings thereupon, may be entered of record, 
upon the petition of any perſon, to the Great Seal: 
and which record, in the caſe of the death of wit- 
neſſes, or the commiſſion, &c. being loſt or miſlaid, 
ſhall be evidence of ſuch commiſſion, bankruptcy, 


&c. (15 t) 
m Bracy's ca. Ld. Rives 153. o Vaughan and Martin, Eſp. 
n Wilſon and Pouiter, Stra. N. P. 

794 


o 0 : PA. 
„ nr * _ — 


ö (150) Not to explain it ? | 


| (151) The inaccuracy obſerved by Mr. Douglas, in this 
1 ſtatute's omitting the direction as to the manner of ſigning and 

atteſting the entries (Dougl. 245. n.), is the more remarkable, 
. as the like error was pointed out before, in the ſtat. of the 


5 Geo. 1. c. 24. f. 31. (See Goodinge's Appendix, p. 45.) 
2 | 8 The 
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The depoſitions, recorded according to the di- 
rections of the {tatute, are evidence in an action, 
to prove the preciſe time of the act of bankruptcy, 
if ſpecified therein v. And the ſtatute is not meant 
only for the benefit of purchaſers under a commiſ- 
ſion, but alſo of the creditors “. 


SECT. III. 


Of aſſignees Proceeding in ſuits Sc. 
Commenced before the bankruptcy. 


An action does not abate, by the bankruptcy, 
either of plaintiff or defendant *. 

But the aſſignees cannot make themſelves parties 
to the record in any intermediate ſtage of the pro- 
ceedings; but it muſt be immediately after judge- 
ment, either interlocutory or final *, Where, there- 
fore, pending a writ of error, the defendant in 
error became bankrupt, and the aſſignees ſued out 
a ſcire facias quare executionem non, it was quaſhed 
partly on this ground. The aſſignees ſhould have 
gone on with the writ of error, in the bankrupt's 
name till judgment *, 

The court, however, will aſſiſt the aſſignees, by 
giving effect, as far as it can, to acts done by the 
bankrupt which appear to be for the benefit of the 


P Janſon and Wilſon, Dougl. 5 Kretchman and Breyer, x 
244. | T. R. 463. 
18. C. t 8. C. 


” Hewitt and Mankell, z WII. 372. 


creditors. 
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creditors. After interlocutory judgment, and 800k ry. 


writ of enquiry awarded, the plaintiff having be- Seck. 111; 


ct. III. 


come bankrupt, and the writ of enquiry executed 


in his name, on motion by defendant to ſet it aſide, 
on the ground that the aſſignees ſhould have ſued 
out a ſci. fa., the court refuſed, for the injury to 
creditors ; as the defendant would have been ſuper- 
ſedable, if the plaintiff had not been permitted to 
proceed to final judgement in the term", 06 
And upon the final judgment, the aſſignees 
having brought a /ci. fa. to have execution, and 
the objection being urged, of the want of a /ci. 
fa. by the aſſignees after the interlocutory judg- 
ment; it was held, that the objection did not lie 
in the mouth of the defendant in anſwer to the 
aſſignees, who by their ei. fa. upon the final judg- 
ment, affirmed the acts of the bankrupt in pro- 
ceeding to final judgment: but that perhaps it 
might have been good, if the bankrupt himſelf 
had brought a /i. fa. becauſe after the bank- 
Tuptcy, perhaps he could have no legal right to 
have execution, all his rights being transferred 
to his aſſignees x. 
But the court will not always put the aſſignee 
to the delay - and expence of ſuing out a /c:. fa. 
A plaintiff having recovered a judgment 
in /ci. fa. upon a former judgment, and be- 


u Bibbins and Mantell, : Walf. * Hewitt and Mantell, 2 Wil. 
358. And ſez Waugh and Aulſ. 372. 
Teil, 3 . R. 
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BOOK IV. coming bankrupt, the aſſignees of the original 
Sec. 111, judgment was allowed, upon motion, to enter it; 
to entitle him to the benefit of the judgment on 


the ci. fa. without putting him to bring a new 
ſei. fa”. 

A plaintiff becoming bankrupt after the cauſe 
was at iſſue, and notice of trial given, the court, 
upon motion by the aſſignee, permitted it to go 
on in the bankrupt's name, the aſſignee giving 
ſecurity for the coſts *. . 

But as between the bankrupt and the aſlignee, 
the caſe may be different, and the court may not 
take notice of the bankruptcy, in a collateral 
way. A plaintiff, after obtaining judgment, hav- 
ing become bankrupt, and fued out execution; 
and the ſheriff having levied the money, and 
brought it into court : the court would not order 
it to be paid to the aſſignee; but detained it, till 
he ſhould try the bankruptcy on a ci. fa*. 
| 3 s Mod 88. 2 Monk and Morris, Vent. 


__ = Priddle and Thomas, cited 193. S. C. 1 Mod. 93. 
2 Will. 373. | 
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CHAP. II. 
Of Suits, and other Proceedings, in Equity. 
SECT. I. 
Of the Furiſdifion. 
1. Of the Commiſſioners. 


HE commiſſioners have an equitable juriſ- nook Iv. 4 
diction, as well as a legal one; for they 0 8. 5 1 
have full power and authority to take, by their 
diſcretions, ſuch order and direction as they ſhall ay 
think fit. | 4} 
Their determinations, when uniform, have met 9 
wich attention from the courts; and in queſtions 
upon the conſtruction of the ſtatutes, have been 
conſidered as the contemporanea expofitio, and in 
ſome inſtances relied on, both in courts of law and 
equity, to aſcertain the rule of conſtruction *, 

With reſpe& to the competency of witnefles, 
or admiſſibility of evidence, in examinations taken 
before them, it may be obſerved, that their buſineſs 
being principally enquiry, and their examinations 
moſtly exparte ; and even in the cafes where they 
have to decide upon the rights of parties, being 


«a 1 Atk. 77. b 1 Atk. 77, 8, 9. 140. 151. 
Cowp. 543 4+ - 


empowered 


: 
/ 
i 
1 
1 
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empowered to do ſo not only by extrinſic evidence 
but by examination of the parties themſelves, 
there ſeems to be no room, in examinations before 
them, for objections on the ground of intereſt ; 
as there is in the caſe of ſuits at law or in equity. 

From their determination, an appeal lies to the 
great ſeal, by petition *. But a party ought not 
to petition for an order upon the commiſſioners, 
without going before them in the firſt inſtance ; 


nor without ſtating in his petition, what paſſed 


before them * 


2. Of the Great Seal. 


Over the commiſſioners, the aſſignees, the pe- 
titioning creditor, and the whole of the proceed- 
ings, in every ſtep from the opening to the final 
dividend and ſuperſedeas, the Lord Chancellor 
exerciſes a general ſuperintendance and control. 

In caſes of bankruptcy, he may determine in a 
ſummary way, and exerciſe a diſcretionary power“; 
but this is only in tranſactions between creditors 
and aſſignees; he cannot, on petition, adjuſt private 
demands between aſſignees, independent of the 
reſt of the creditors. 

And even upon petitions, he determines by way 
of analogy to the uſual and ordinary proceedings 
in the court of Chancery b. 


41 Atk. 77. | s 1 Atk. 88. 
e Exp. Wright, 2 Vez. J. 41. hd 3 Atk. 817. 
f 3 Ack. 817. 


The 
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reſtrain a common creditor from ſuing at law, or 
order him to diſcharge the bankrupt ; but in the 
caſe of the petitioning creditor,, he may, as the 


latter ſubmits himſelf to the orders of the 


Court * (152). 


Where the ſolicitor under a commiſhon arvilted | 


the bankrupt at the ſuit of the petitioning cre- 
ditor; and then charged him in another action at 
the ſuit of another creditor ; as the firſt arreſt was 
improper, and appeared to be merely a contrivance 
to found the arreſt at the ſuit of the other, the court 
diſcharged him of both *, | 

The court of Chancery will not, upon petition, 
interfere in a proceeding proper for a court of 
law : as, to make the clerk of the commiſſion 
pay coſts for not attending with the proceedings, 
on a trial at law, whereby the bankrupt was ac- 
quitted on an indictment for concealment. The 
party muſt proceed by indictment or information. 

The Chancellor will determine, upon petition, 
on the legality of a commitment by the commiſ- 
ſioners; though the party might have a habeas 
corpus -; but he cannot diſcharge the proceſs of 
a court of law, in a ſummary way 


| Exp. Holliday, 1 Atk. 209. 
m 1 Ark. 242. a bid. 239. 


I Exp. Callow, 3 Vez. J. 1. 
* Exp. Wilſon, 1 Atk. 152. 


— — 


tha AMS 


(1 52) Au. Whether he | might n not in the ca of an aff, 3 
who is conſidered as an officer of the court, and an officer under 
the commiſſion, (1 Atk. 91.) 
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As in proceeding by petition, there is no appeal 
from the Chancellor's determination, ſo bills are 
frequently brought in matters of difliculty or im- 
portance; but upon petitions, he proceeds upon 


the ſame rules, as upon cauſes coming before him 


upon bill; namely, the rules of equity“. 

But upon bill, he has no juriſdiction to reverſe 
an order of the commiſſioners ; as to which, the 
courſe is by petition. Where, therefore, after 
judgment by default in an action upon an order of 
dividend under a commiſſion, the aſſignees filed a 
bill tor diſcovery, and to have the proct the 
debt expunged; a demurrer generally to the diſ- 
covery and relief, was allowed ”. 


SECT. 11. 
Suits by and againſt Aſſignees, Sc. 


Where there are proper perſons to get in the 
eſtate of another, as the aſſignees of a bankrupt, a 
court 'of equity will not ſuffer the creditors of the 
bankrupt to bring a bill in equity to get in the 
eſtate, unleſs where the aſſignees collude with the 
debtor, when a creditor may be allowed to bring a 


bill, and charge the aſſignees with ſuch colluſion *, 


ex Atk. 76, 78. q Franklyn and Fern, Barn. 


» Clarke and Capron, 2 VE. Ch. Rep. 30. 


J. 666, 


And 
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And if affignees refuſe to bring a bill that is for B9OK 1V. 


CHAP. II. 

the benefit of the eſtate, any creditor has a right Sect. II. 
to do it under peril of coſts. —— 

A majority of the creditors being againſt a ſuit 
in equity, for the redemption of a mortgage, the 
bill was brought by the Teſt. And the aſſignees 
being willing it ſhould be redeemed though they 
could not bring the bill againſt the conſent of the 
majority, the redemption was decreed; and that 
the aſſignees ſhould be at liberty, in the firſt place, 
to redeem, and in default, then that the plaintiffs 
might'. | 

A purchaſer for a valuable conſideration with, 
out notice of the att of .bankruptcy, ſhall not be 
obliged in equity, to diſcover any thing that may 
hurt his title; not only where he has a prior legal 
eſtate, but alſo where he has a better title or ent 
to call for the legal eſtate, than the other (153 

To a bill for diſcovery of bankrupt's = 
demurrer becauſe the bankrupt was not made a 
party was formerly allowed » but this has been 


rS,C. . Vern. 599. Collet and Degolls, 

n Forr. 653. and caſes there cited; 

t Abery and Williams, 1Vern. 2 Sharpe and Gamon, 2 Vern. 
27. Wilker and Bodiagton, 2 32. | 

| (153) For the qualifications of this rule, ſee the caſes above 
cited, May not diſcovery be had by examination before the 
commiſſioners ; which ſeems to be different from the cafe of a 
party's praying the aid of a court of equity? 


F F 2 ſince 


S — 


:S 
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CHAP. IL. 


Se&. II. 


rupt ſhould be a party to a bill againſt aſſignees - 

To a bill againſt bankrupt and aſſignees, charging 
a fraudulent commiſſion by confederacy to defeat 
plaintiff's execution, and praying a diſcovery, and 
injunction againſt an action threatened by the af. 
ſignees; a demurrer by bankrupt, becauſe' not 
cm in intereſt, and becauſe the diſcovery 
was matter of evidence between the other parties, 
to which he might be examined as a witneſs, was 
diſallowed: the bankrupt being a material party 
againſt whom a decree might be made, in reſpe& 
of the fraud ;. 

A creditor upon debt accruing after the bank- 
ruptcy, and therefore not barred by the certificate, 
filed a bill againſt the executor and the aſſignees 
of a certificated bankrupt deceaſed, for an account, 
ſuggeſting a ſurplus, and future property. De- 
murrer by the aſſignees, allowed; they being liable 
only to the executor, and the executor to the 
creditor *. - | 

Examinations of one defendant, 20 before 
the commiſſioners in a commiſſion againſt the 
other defendant the bankrupt, cannot be read, 
unleſs proved in the cauſe that there were ſuch 
examinations taken; for the proceedings in a com- 


* Degolls and Ts 3 P. 2 Utterſon and Mair, 4 Bro. 
W. 311. note. 270. 2 Vez. J. 95. 
7 King and Martin, 2 Vez. J. 641. 


miſſion 
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miſſion againſt the one, are as to the other_res inter S ο 4 
alios acta. Sect. II. 

Upon a bill by aſſignees to ſet aſide a fraudu. TTY 
lent conveyance made by bankrupt to defendant, 
the examinations of defendant's attorney, taken 
before the commiſſioners, not ſuffered to be read; 
not having been examined in chief in the cauſe ®. 

Bat the defendant having ſet up a different right 
in his anſwer, from that in his examinations be- 
fore the commiſſioners, the court allowed the latter 
to be read, to ſhew the inconſiſtency . 

Aſſignees having brought a bill for diſcovery of 
concealments of bankrupt's property; motion for 
leave to defendants to look mto their depoſitions 


before the commiſſioners, denied ©. 


SECT. III. 


Of afſignees Proceedin g, in ſuits &c. 8 
before the bankruptcy. 


Upon the ſubje& of abatement by bankruptcy, 
there have been contrary determinations. 

Ld. Hardwicke held it to be no abatement of 
a ſuit in equity, and therefore that an order for 
diſſolving an injunction 1/4, ſhould be made ab- 
ſolute, notwithſtanding the plaintiff was become 
bankrupt, unleſs he ſhewed cauſe“. 


2 Eade and Lingood, 1 Atk. ©S.C. | 

203. 4 Boden and Dellow, 1 Atk. 
> Hamond and Myers, 3 Atk. 289. 

475. . © Anon, 1 Atk. 263. 
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SUITS, &c. BEGUN BEFORE BANKRUPTCY. 


On motion to diſmiſs a bill for want of pro- 
ſeeution, the plaintift having become a brankrupt 
ſince the filing of the bill, Ld. Thurlow, after 
taking time to conſider, held that the ſuit was 
abſolutely abated, and that no order could be 
made for diſmiſſing the bill for want of proſe- 
cution *, | | 

This determination was conſidered and over- 
ruled in a ſubſequent - caſe in the Exchequer; and 
ic was fas] to be the clear eſtabliſhed practice of 
that court, not to confider bankruptcy as an 
abatement, and that it was alſo the courſe to 
charge the bankrupt with coſts according to the 
circumſtances of the caſes. 

In the lateſt caſe upon this ſubject, where after 
a decree in a cauſe, referring it to a Maſter to take 
the accounts, and plaintiff, before the accounts were 
taken, took the benefit of an act of inſolvents, 
and aſſignees were appointed, who conceiving the 
ſuit did not abate, took out warrants to proceed in 
the accounts before the Maſter; Ld. Loughborough, 
upon a motion to ſtay proceedings till a ſupplemen- 
tal bill ſhould be filed, held that there is no other 
way for the aſhgnees to come into that court but 
by filing a bill. Though at law, aſſignees have 
been allowed to proceed in the bankrupt's name, 
giving ſecurity for the coſts, yet at law the defen- 
dant can loſe nothing, by the bankruptcy of the 


f Selias and Dawſon, cited 8 Daviſon and Butler, ibid, 
Co. B. L. 558. 


plaintiff, 


SUITS, &c. BEGUN BEFORE BANKRUPTCY. 


plaintiff, but his coſts ; and ſecurity for the coſts, 373 4 
therefore, is all that is neceſſary. But in equity Sect. 111. 
more is neceſſary: A plaintiff may be decreed to 
account and to pay the balance, and there muſt 
therefore be a- ſubſtantive plaintiff, a party to the 
cauſe, who may abide ſuch decree as may be 
made b. | 

Money being decreed to a plaintiff. who became 
bankrupt, was ordered, on petition by him and the 
aſſignees, to be paid to the aſſignees, without a 
ſopplemental bill; the ſum being too ſmall to bear 
the expence *. 

Petitioner becoming bankrupt, the aſſignees muſt 
prefer a new petition “. 

With reſpect to proceedings after the death or 
removal of aſſignees; the new aſſignees cannot 
revive, there being no privity, or but an artificial 
one. But by a ſupplemental bill, they may have 
the benefit of the former proceedings: and though 
the party cannot come againſt the repreſentatives 
of the former aſſignees for the coſts, yet by the new 
aſſignees coming in upon the ſupplemental bill, he 
has the bankrupt's eſtate liable for the coſts at 
all events ', 
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h Williams and Kinder, 3 K Exp. Rattray, Co. B. L. 558. 
Vez, J. 387. 1 Anon, 1 Atk, 88. 

i Sctcole and Healy, 2 Bro. 
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CHAP. III. 


Of Superſeding, and Renewing commiſſions. 


SECT. I. 


Of Super ſeding commiſſions. 
BOOK IV. 1 only caſe in which any expreſs proviſion by 


CHAP.IUI. 
Sect. I. ſtatute has been made, for ſuperſeding a com- 
miſſion, is that of the petitioning creditor com- 
pounding his debt with the bankrupt *: but the 
Ld. Chancellor has always exerciſed a diſcretion- 
ary power of this kind, whenever the ends of juſtice 
required, either for the ſake of creditors, or of the 
bankrupt himſelf, that a commiſſion ſhould not be 
ſuffered to proceed. 
1 A commiſſion may be ſuperſeded upon a variety 
of grounds; and amongſt others, 

For want of a ſufficient debt of the petitioning 
creditor *, 

Or becauſe the petitioning creditor was an in- 
fant, and therefore incapable of giving the bond to 
the Great Seal“. 

Or for want of ſufficient evidence of the trading; 


or of the act of bankruptcy. 


12 5 Geo. 2. c. 30. 1.24. naby*s ca. stra. 653. 
b Exp. Hylliard, 1 Atk. 147. Exp. Barrow, 3 Vez. J. 554- 
Medlicott's ca. Stra. 899. Bur- 41 Atk. 144 | 
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Or becauſe the party was, in ſome other reſpect, 2 6772 
not liable to the bankrupt laws; as being an Sscet. I. 


* * 


infant *, or a feme covert f. 5 

Or in order to prevent a proſecution of the bank- 
rupt, for the felony in not ſurrendering to his com- 
miſſion (154). : 

Or in caſes of fraud; as where a commiſſion 
iſſued, is not proceeded in for a length of time : 
or where it plainly appears to have been taken 
out fraudulently and maliciouſly * But a com- 
miſſiog being taken out, to defeat an execution 
ſubſequent to the act of bankruptcy, is not for 
that reaſon alone fraudulent, if there is no col- 
luſion in the bankrupft. 

A ſecond commiſſion cannot be ſupported againſt 
a bankrupt who has not obtained his certificate un- 
der the firſt. All the property, of an uncertificated 
bankrupt, whether what belonged to him at the 
time of the firſt commiſſion, or what he has ob- 
tained ſince, belongs to his aſſignees under the 
firſt; the ſecond commiſſion has therefore nothing 
to operate upon, and all the proceedings, and the 


- Exp. Sidebotham, 1 Atk. hx Atk. 218. | 
146. i Menham and Edmonſon, 
f Exp. Mear, 2 Bro. 266. Bol. and Pull. 369. 


s Comb's ca. Sel. ca. Cha. 46. 
Exp. Puleſton, 2 P. W. 545. 


— = * 
* 


(154) See above, Book III. Chap. VI. Sect. VI. 
certificate, 
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certificate, under 'it, are void E. But Ld. Hard- 
wicke refuſed to ſuperſede a fecond commiſſion 
upon this ground; where it appeared the creditors 


under the firſt had ſigned the certificate, and ac- 


quieſced for a length of time, under the ſecond!. 


A commiſſion may alſo be ſuperſeded by the 
agreement and conſent of the creditors : and re- 
gularly, the actual conſent of all the creditors 
ought to appear. But in a caſe, where the conſent 
appeared of all except two, who could not be 
found, but the notes on which their debts aroſe, 


bad been delivered up, with receipts upon them; 


a ſuperſedeas was ordered, on the terms of pro- 
curing an athdavit to verify the ſignatures to the 
receipts *. 

Although a majority of the creditors conſent, 
the court will poſtpone it in order to give other 
creditors, an opportunity to prove their debts, who 
have not been able to come in ſooner, and under- 
take to do it in a ſhort time v. 

And even though all the creditors conſent, a 
ſuperſedeas will ſometimes be retuſed, for the ſake 
of the bankrupt himſelf. As where a bankrupt, 
with the conſent of his creditors, who had accepted 
a compoſition and releaſed him by deed, applied 


« Eap. Proudfoot, x Atk. 252. I Exp. Proudfoot, 1 Atk. 252. 
Exp. Brown, 4 Bro, 210. S. C. Dar. Et. Law 420. 
2 Vez. J. 67. m Exp. King. 2 Vez. J. 40. 
| n Exp. Criipe, 1 Atk. 135. 


to 


OF SUPERSEDING COMMISSIONS. 


to ſuperſede the commiſſion, and that he might 
be empowered to collect in ſome outſtanding debts; 
the court directed that he ſhould, on giving a 
proper indemnity to the aſſignees, ſtand in their 
place to get in the remainder of the- debts, but 
would not ſuperſede the commiſſion, becauſe the 
ſuperſedeas would entirely defeat his certificate ». 
It has been refuſed to ſuperſede a commiſſion, 
merely on the ground of a miſnomer in it of the 
bankrupt; as where a married woman was de- 
{ſcribed in it as a widow ?, | 
A general affidavit by the bankrupt that he is 
not one, is not a ſufficient ground to ſuperſede. 
He ought to give a particular anſwer to the facts 
charged in the depoſitions taken before the com- 
miſhoners, and in the affidavits on the other ſide 9. 
In a doubtful caſe, the court will direct an iſſue 
to try the bankruptcy * ; but not where the bank- 
rupt has ſubmitted to the commiſſion for a length 
of time, and upon the examination, ſtrong cir- 
cumſtances of bankruptcy have appeared * : as the 
party is ſtill not left without remedy, but may 
ring his action (155). 
bring (155) a. 


o Exp. Leaverland, 1 Atk. 145. r Exp. Wil, and Bradſhaw, 
P Exp. Carington, 1 Atk. 206. 1 Atk. 218. 
4 Exp. Lingood, 1 Atk. 241. Exp. Nutt, ib. 102. 
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(255) Mr. Cooke ſuggelts (Co. B. L. 536, 7.) that where 


the application to ſuperſede, is on the part of the creditors, it 
ſhould ſeem the Chancellor would direct the bankruptcy to be 
tried 


FG ee wm was ww ror gta 
4 ws * hl ® 


— — OY 
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OF SUPERSE DING COMMISSIONS. 


Where the commiſſion appears plainly to be 
taken out fraudulently or vexatioufly, the court 


— may ſuperſede without directing an ifſue *. 


In a doubtful caſe, and where the bankrupt is 
out of the kingdom, the court will not ſuperſede 
the commiſhon upon petition, but dire& the bank- 
ruptcy to be tried in an iflue “. 

And fometimes, inſtead of either at once ſuper- 


ſeding, or directing an iſſue, the queſtion has been 


referred back to the commiſſioners, for further 
enquiry and reconſideration *. 


SECT. II. 


Of Renewing commiſſions. 


5 Geo. 2. c. 30. fe 44. 


When it is neceſſary to renew a commiſſion, by 
reaſon of the death of commiſſioners, or for any 
other cauſe, it ſhall be renewed ; and but half of 
the fees uſually paid upon granting commiſſions, 
ſhall be paid upon ſuch renewal. | 


tr Atk. 218. * S. C. ib. Exp. Lord, 2 Vez, 
Exp. Gulſton, 1 Atk. 193. 26. | 


* 


tried in an iſſue; becauſe in an action at law by the bankrupt, 
the creditors would have no opportunity of conteſting the va- 


lidity of the commiſſion, as the certificate would be ſufficient 
evidence of the commiſſion, &c. 


The 
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The commiſſioners under the renewed com- BOOK IV. 
CHAP.11L. 
miſſion, ſhall continue the proceedings from the ext. 11. 


ſtage at which the former ended v. 
No commiſſion ſhall abate by the death of the 
king. 


Y 2 Cha. ca. 193. 
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1 Ja. c. I5. /. 11. 
5 Geo. 2. c. 30. /. 25. 33. 45. 
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BOOK IV. HE coſts and expences of the petitioning cre- 
"Sect. I. 1 ditor, in ſuing forth and Lr nene, the 
commiſſion till aſſignees are choſen, are directed 
to be aſcertained by the commiſſioners, at the 
meeting appointed for the choice of aſſignees; 
[ and the commiſſioners ſhall by writing under their 
1 hands, order the aſſignees to reimburſe the peti- 
_ tioning creditor his coſts and charges out of the 
firſt money or effects of the bankrupt, that ſhall 
N be got in under the commiſſion. 
But if there appear to be reaſonable objections 
to the allowances made by the commiſſioners, the 
Chancellor may, upon petition, refer the bill to a 


maſter in chancery to tax *. 
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« Exp. Vincent, Co. B. L. 8. Exp. Clarke, ib. 
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COSTS UNDER THE COMMISSION. 


The ſolicitor's bill of coſts ſubſequent to the 
choice of aſſignees, ſhall be ſettled by a maſter in 
chancery, and what he ſhall certify to be due, and 
no more, ſhall be paid by the aſſignees under the 
commiſſion. 

The aſſignees, in making up their accounts, in 
order to make a dividend, are to be allowed all 
ſums of money paid and expended in ſuing out and 
proſecuting the commiſſion ; and all other juſt 
allowances, on account of and by reaſon or means 
of their being aſſignees. 

But if a ſolicitor carries on ſuits in equity for an 


| aſſignee, without the authority of the major part 


in value of the creditors, preſent at a meeting, 
purſuant to notice in the gazette, for that purpoſe ?, 
the eſtate of the bankrupt is not liable to his bill 
for ſuch ſuits, but he muſt take his remedy againſt 
the aſſignee perſonally, who employed him ©. 

Witneſſes ſent for by the commiſhoners, ſhall 
have ſuch coſts and charges as the commiſſioners 
in their diſcretion ſhall think fit. And the coſts 
ordered by them, may be recovered in aſſumpſit 
againſt the aſſignees; and it is not e that 
the order ſhould be in writing ©. 


0 5 Geo. 2. c. 30. ſ. 38. 4 Yorker and Botham, Eſp. 
e Exp. Whitchurch, i Atk. N. P. 64 
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_- SECT, II. 


In Suits and Other proceedings. 


5 Geo. 2. c. 30. , 7. 41. 


—— — 


The plaintiff, in an action on which the defend- 


ant paid money into court, proceeded and recovered 


a larger ſum, and then became bankrupt; the court 
would not order the money to be paid out of court 
to the aſſignees, without firſt paying out of it the 
attorney's bill of coſts e. 

Though the ſtatute gives a bankrupt who has 
obtained his certificate, his full coſts, upon a re- 


covery at law, in any ſuit againſt him for a debt 


due before the bankruptcy, yet this will not en- 
title him, more than other perſons, to colts againſt 
executors or adminiſtrators f. 

Where a commiſſion is ſuperſeded, only for a 
defect in form, the coſts of the ſuperſedeas only 
ſhall be allowed: otherwiſe, if upon the merits t. 

On a ſuperſedeas, after a trial at law in which 
the party was found no bankrupt, the coſts of the 
ſuperſedeas, and alſo of the different proceedings 
both in equity and at law, were ordered to be paid 


e Ouſton and O'Bryan, Barnes f Martin and Norfolk, 1 H. 


145 | Bl. 528. 


8 Exp. Goodwia, 1 Atk. 200. 
I t9 


\ OF . COSTS: 449 
to the bankrupt by the petitioning creditor: this 200K IV. 
being confidered as quite a different caſe from a Gay ? 
common ſuit in equity by bill, where it begins firſt ——— 
in that court, and is à fingle proceeding only; ; 
but taking out a commiſſion is a proceeding at 
law in the firſt inſtance, and all that is done after- 
wards is conſequential, and coſts being given at 
law, ory follow of courſe in the proceedings in 
cqury *. 

In a fraudulent caſe, wh a "beibiiGbai was 
not proceeded in within fix months after it was 
taken out, the court ſaid they would take care the 
expence of a ſuperſedeas thould not come out 5 
the bankrupt” s eſtate l. 4 

In a caſe of groſs fraud in procuring à com- 
miſſion of bankrupt, the court ordered coſts 
as between attorney and client, againſt all the 
parties except thoſe who had made diſcovery; 
deprived the attorney of his office of maſter ex- 
traordinary, and committed him and his clerk “. 

There is no inſtance of coſts againſt an uncer- 
| tificated bankrupt, on diſmiſſing petition to put a 

Þ creditor to his election l. 
But if he is proceeding vexatiouſly ; as where 
he preſents a third petition, for the ſame purpoſe 
as two others before diſmiſſed ; though the court 


vw 


; 
1 will not reſtrain him. from preſenting any more, 
he may loſe his privilege, like the caſe of a pauper 
* Exp. Gulſton, 1 Atk. 139. & Exp. Thorp, 1 Vez. J. 394. 
3 | Exp. Puleſton, 2 P. W. 545 1 Exp. Wright, 2 Vez. J. 9 


460 OF. COSTS. 
BOOK IV. diſpaupered for miſconduct, and pay colts per- 


| "Sect. II. ſonally, and if not able to pay, he muſt be com- 
: mitte 

| And coſts have been given againſt an uncerti- 
1 ficated bankrupt in a caſe of fraud and miſ- 
conduct. 

| In an action againſt a bankrupt —— has ob- 
1 tained his certificate, if the plaintiff prove it to 
R | have been fraudulently obtained, the ſtatute gives 

coſts to the plaintiff. 

| No coſts are given to a party, upon a petition 
| appealing from the determination of the commiſ- 


ſioners, though their determination were wrong, 
and the court thought it neceflary to dire& an 
iſſue or a trial at law“. 


An order cannot be reheard for coſts”. 

i m Exp. Shaw, 2 Vez. J. 40. © Exp. Allen, Co. B. L. 2. 

n Lock and Bromley, 3 Vez. P Exp. Slack, ibid, 

| J. 40. 
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BOOK THE FIFTH. | 


OF COMMISSIONS AGAINST PARTNERS. 


CHAP. I. 
Of Taking out the commiſſion, Opening, &c. 


SECT. I. 


4 gain whom a Joint or Separate nm lie on may 
be taken out reſpectively. 


| PARTNERS are liable either to a joint commiſ- 300k v. 
ſion againſt them all, or to ſeparate commiſſions _— 

againſt each individually: and it was formerly the 

practice to take out both a joint commiſſion againſt 

all, and ſeparate commiſſions againſt each, at the 

ſame time. This aroſe probably from the difficulty 

which commiſſioners found, where only a ſingle 

commiſſion was taken out, to marſhall the joint and 

ſeparate eſtates berween the reſpeCtive clafſes of 

creditors, the ſtatute having given no directions for 

that purpoſe; but the practice of taking out joint and 

ſeparate commiſſions together, being found to be 

attended with a double expence, and to occaſion 

confuſion with —_— to the effects (156), was 


afterwards 


8 


(156) This may be imagined from ſamongſt other things) 
K the neceſlity which it appears there was for ſrequent applications 
| — 82 | to 


Aa ” 4 * a 
© * "ge — — 2 : 3 He e 


A 
q 
| 
n 
| 
* 
q 
A 
| 
8 
4] 
| 
ö 


ha ** rr 
DAL 5 


— ous 8 Ar Se. Ja) ref, <= __ 


. —K———— O—_ — 


AGAINST WHOM CCMMISSION 


afterwards diſcountenanced *, and the reſpective 
claſſes of creditors have been, by degrees, though 
with ſome variation in this reſpect, and under 
certain re{trictions, admitted to come in under one 
and the ſame commiſſion. And it ſeems now to be 
ſettled, upon the ſame principles which appear to 
have been laid down, in caſes determined even 
before the practice in queſtion was diſcontinued e, 
that a joint and ſeparate commiſſion cannot ſubſiſt 
together in point of law; becauſe all the effects of 
the bankrupt, preſent and future, veſting in his 
aſſignees under the firſt commiſſion, there is 
nothing to paſs under a ſecond, or upon which 
that can operate, until he has obtained his certifi- 
cate under the firſt ©. 

Conſidering, a commiſſion in "he: nature of an 
action, it is held that a joint, commiſſion muſt in- 
clude all the partners, and that there cannot be a 
commiſſion againſt two or more, of a, partnerſhip 
conſiſting of a greater number. 

80 if one of three partners is an infant, ſo that 
there cannot be a commiſſion againſt the three; 


2 Howard and Poole, Dav. Exp. Proud foot, 1 Atk. 2 $2. 
431. In re Stupfons, 1 Atk. < Exp, Brown, 2 Vez. J. 67. 
138. | * Allen and Hartley, Co. B. 


d Exp. Cook, 2 P. W. 499. L.s. 


* 


to the court to order the aſſignees under the joint commiſſion 
to deliver up ſpecific parts of the ſeparate eſtate which they had 
ſeized, to the aſſignees under the ſeparate. See Exp. Vavighan, 


cited 3 P. W. 407. Exp. Hunter, 1 Atk. 228. 
7 neither 


MAY BE TAKEN OUT. 


* 


neither can a joint commiſſion againſt the other BOOK V. 


two be ſupported “. 
Ci = SECT. 10, 


Of the 4 of en 


And under a joint commiſſion, each of the part- 
ners mult ſeverally be proved to have committed 
an act of bankruptcy, for the commiſhon cannot 
be void as to ſome, and valid as to others f. * 

A conveyance by partners of all the partnerſhip 
effects in truſt for the benefit of all their creditors 


* 
- 


who ſhould execute the deed, is an act of bank- 


ruptcy, if any one even of their ſeparate creditors 
do not aſſent: for they are all, the ſeparate as well 
as the joint creditors, intereſted in the fund ; the 


joint in the firſt inſtance, but the ſeparate alſo in 


the event of a ſurplus after the joint are paid t. 


- 


| SECT. 111. 
Of the Petitioning creditor's debt. 


A debt due from A partnerſhip will ſupport a ſe- 
parate commiſſion againſt one partner. This has 
been long ſettled, and upon theſe grounds: that a 


partnerſhip debt is the debt of each partner, as 


well as of him and his partners, and a certificate 
under a ſeparate commiſſion Glcharges him of 


* Exp. Henderſon, © 4 Vez. J. g Eckhardt and Wilſon, $T. 
163. R. 140. 
f Beaſly and Beaſly, 1Atk. 77. 


Allan and Hartley, Co. B. L. 5 
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CAAP. 
Sect. 111. 


- 


OF THE PETITIONING CREDITOR'S DEBF. 


joint as well as ſeparate debts, which could not 
be unleſs each partner, in conſtruction of law, was 
debtor for the whole; that though at law a joint 
action muſt be brought for a joint debt, yet the 
creditor may take execution and levy the whole 
debt againſt any one of them, and a commiſſion is 
to be conſidered rather as an execution than as an 
action; and laſtly, that it would be a great incon- 
venience and prejudice to trade, if where the credit 
was joint, yet from any caufe, as from the infancy 
of one of the partners, or from one not having 
committed an act of bankruptcy, a joint commit. 
ſion could not be had, creditors ſhould therefore 
be prevented from taking out a ſeparate commiſ- 
ſion againſt the other ® (157). x 


SECT. IV. 
Egect of the party's Death. 
A joint commiſſion does not abate by the death 


of one of the partners, after they have been found 


bankrupr ; but if one is dead at the time of taking 
it out, it abates and is abſolutely void. 

Þb Criſpe and Perritt, Dav. Br. i Beaſly and Beafly, 1 Atk. 
Law. 462. Exp. Criſpe, 1 Atk. 97. And ſee above, p. 80. 
133. ie | 


— 


(1 57) Theſe reaſons might, n ü apply to FL 
chat joint creditors might alſo prove and take dividends from 


the ſcparate eſtate, but it has been found convenient to make a 


different diſtribution ; and ſee below (p. 465:), the diſtinction 
which has been made bet wixt the caſe of the pena. creditor, 
and other) Jount creditors, in this reſpect. 


CH AP. 


W — 


CHAP. II. 1 
Effect of the affignment. 


Um a joint commiſſion, the aſſignees take BOOK v. 


CHAP. II. 


all the joint property; and all the ſeparate 
property of each individual partner k. Under a 
ſeparate commiſſion, they take all the ſeparate pro- 
perty of the 3 and all his intereſt in the 
joint property“. 

The extent of this intereſt | is 9 the ſame 5 as 
that which veſts in a ſeparate creditor of one part- 
ner, by judgment at law, taking execution againſt 
the partnerſhip effects. 

The intereſt of the ſolvent partner is not affected 
by the execution in the one caſe ”, nor by the 
bankruptcy in the other *. In the former caſe, the 
ſheriff, though he may ſeize the whole, can ſell 
only an undivided moiety, and the vendee becomes 
tenant in common with the ſolvent partner, 
taking only the undivided. ſhare of his debtor, 
ſubject to all the rights of the other, and to the 
account to be taken between them as partners. 


- 8 * . DIS — 2 — > 1 > — — 
— — 3 why 2 * 2 24 - * - 
4 — — 
+ _ - = = — 
— _ 

# % — a 
wh 
— 


k E xp. Cook, 2 P. W. 499. 
Exp. Baudier, 1 Ark. 98. Exp. 


Turner, cited Burr. 2176. Bol- 
ton and Puller, Boſ. and Pull. 
547. 


Exp. Cobham, 1 Br. 576. 


Exp. Hodgſon, 2 Br. 5. Bolton 


m H-ydon and Heydon, Salk. 
392. Bachurtt and Clinkard, x 
Sho. 173. Jacky and Butler, 2 
Ld. Raym. 3712 s 

n Anon, 3 Salk. 61. Anon. 
12 Mod. 446. 
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EFFECT OF THE ASSIGNMENT. 


In taking the account between partners, the whole of 


the partnerſhip property is to be applied in the firſt 
place to the debts of the partnerſhip; and no one 
partner 1s ſeparately entitled to any thing in the joint 


property, but his proportion of the clear reſidue or 


1. og remaining after payment of the partnerſhip 


In aſcertaining this proportion, each is to be 


f 2 againſt the other, every thing he has ad- 


vanced or brought into the partnerſhip, and is en- 
titled to charge the other with what that other has 
not brought in, or has taken out more than he 


wught ; 3 and nothing elſe is to be confidered as his 


are or intere/t in the joint property, but ſuch pro- 
portion of the reſidue,” on balance of the account, 
after the partnerſhip debts'paid. 1 
So in the latter caſe, that of bankruptcy, the 
aſſignees under a ſeparate commiſſion againſt one 
partner, can affect the joint property no farther 
than the bankrupt himſelf; they have no right to 
change the poſſeſſion, or to make any ſpecific 
diviſion of the effects; they take only ſuch undivi- 
ded ſhare or intereſt as the bankrupt partner him- 
ſelf had, and i in the ſame manner as he had it; 
that is, ſubject to all the rights and liens of the 
other, as a partner, and entitled only to the balance 
of the account, after the partnerſhip debts paid . 


| © See Richard ſon and Good - bury, Cowp. 445; Eadie and 
win, 2 Vern. 293. Weſt and Davidſen, Dougl. 627. Field 
Skip, 1 Vez. 242. Pox and Han- : and Od + Nat J. 390. 


* „ 


EFFECT OF THE, ASSIGNMENT; 451 


In like manner, as in common caſes: of bank- CRF: 
ruptcy, the aſſignees of a partner bankrupt, ſtand — 
in the place gf the bankrupt, and are bound 
by all acts fairly. dane by him in relation to his 
property before he became a bankrupt. If a 
bankrupt therefore, being engaged in one trade, 
enter into. partnerſhip: with another in a dif- 
ferent trade, and they become mutually. partners 
in both, and upon 2 diflolution,. the bankrupt, 
before his bankruptcy, releaſe to, his partner. all bit 
demands, and take upon him the payment of the N 
debts of the one trade, and the other the payment 1 
of thoſe of the other, and; the reſpective debts axe = 
transferred accordingly, the aſſignees of the bank- Wi 
rupt cannot take the effects of the releaſcd partner v. 0 
By the bankruptcy of one partner, the partner- 
ſhip is diſſolved, at leaſt as to all acts done by him 
ſubſequent, which are avoided by the relation of 
the ſtatutes from the time of the act of bankruptcy; 
and all his intereſt i is, by the ſame relation, veſted 
in his aſſignees who cannot carry on a trade. And 
this avoidance i is an entire, not a partial avoidance, 
| of all his as, as well in reſpect of his partners 
moiety, as his own a Aut as cach, while ſolvent, 
| has a power ſingly to diſpoſe of the whole of the 
partnerſhip effects, a ſecret act of bankruptcy by 
one unknown to the other, will not avoid a bond 
; Aide ſale of them made by the te, and the 


| | vendee 
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BOOK V. 
CHAP. II. 


EFFECT OF THE ASSIGNMENT. 


vendee will be entitled to retain them againſt the 
afſignees *. ; 

Where one of three partners in an adventure 
advanced only a part of his third of the expence, 
and after giving his notes for the remainder, and 
before they fell due, became bankrupt ; it was held 
that his aſſignees were entitled to his full third of 
the profits, upon paying ſuch dividend upon his 
notes as his eſtate afforded to his other creditors 
under the commiſſion : upon the grounds, that as 
all the expence of the adventure was incurred þe- 
fore the bankruptcy, and if it had turned out a 
joſing one, he would have been liable for the 
whole in proportion with the others, he had there- 
fore clearly a right to his third of the profits at the 
time of the bankruptcy ; and that his ſubſequent 
Ig did not vary his + ag (158). 


CHAP. 


r Fox and Hanbury, Cowp. * Smith and De Silva, Cowp. 
445» |. 469. | 


— 


(158) This caſe ſeems to be contrary to all the other caſes, 
with reſpect to the manner of taking partnerfhip accounts. It 


is plain there can be no account of profits, or diviſion of the 


produce of the adventure, till after all the expences paid ;._ and 
the ſhare of each depends upon the account to be taken, in 
which each is entitled mutually to be allowed, and to charge 
what has been advanced or brought in or not brought in, or 
taken out, more than his ſhare, by the one or the other reſpect- 
ively. The aſſignees could have no better right than the bank- 
rept himſelf, who, if there had been no bankruptcy mul either 
have paid up his full third of the expence, or the defictency 

muſt 


( 459 ) 


CHAP. Ul. 
of the Proof f debts. "240 


| A the certificate diſcharges the bankrupt from Book v. 
all his debts joint as well as ſeparate, whether ED 
it is obtained uuder a ſeparate or a joint commi- 
ſion; ſo creditors of either defcription have 
always been allowed to prove their debts, under 
commiſſions of either kind, for the purpoſe of a/- Wil 
ſenting or diſſenting to the certificate. But the right Ry 
of proving for the purpoſe of receiving a ſatisfaftion 1 
from the joint or the ſeparate property, under the 0 
one or the other commiſſion, reſpectively, turns gi 
upon a very different principle, and is a queſtion wy 
which has lately given riſe to conſiderable diſcuſ- 
cuſſion and variety of determination. . 


- RET: Lo 
J Separate debts. 


At law, the ſeparate creditor of a partner may 
take either the ſeparate property of his debtor, or 
his debtor's ſhare in the joint property, or both, if 


ACC 


- muſt have been deducted from his ſhare of the profits ; but 
according to the principle laid down in the cafe above cited, 
the aſſignees were placed in a much better ſituation than the 
bankrupt himſelf would haye been if he had continued ſolvent ; 
they would receive more even than any of the ſolvent partners 
and would have the fingular advantage of gaming more in pro- 
portion as they contributed leſs! 


neceſſary: 


A — PIO — — "07 TO — m7 ya on r — 295 Ks pA 
: . 
— 28 1 P * S Fo 
* 


R 


cn Pr ee . 
- * * 


Woe 22 n r 2 
- = 1 1 


N 7 2 = KY 
r wn 


460 


BOOK V. 
CHAP. III. 
Sect. I. 


PROOF OF DEBTS. 


neceſſary: and a creditor of the partnerſhip may 
take the whole joint property, or the whole ſepa- 
rate property of any one partner. | 

But under a commiſſion, which has been com- 
pared ſometimes to an action and ſometimes to an 
execution, though the analogy, in either reſpect, 
perhaps fails in more inſtances than it applies, the 
property ſeiſed, whether joint or ſeparate, is no 
longer diſpoſed of as at law ; but falling imme- 
diately under the adminiſtration of the court of 
Chancery, the effects are ſubjected to a mode of 
diſtribution amongſt the different claſſes of the cre- 
ditors, founded as well upon the-equity of that 
court, as upon the general intention of the ſtatutes, 
that all creditors ſhould have an equal ſatisfaction *. 
It has accordingly been long eſtabliſhed » as a rule 
of that court that where there are different ſets of 
creditors, each eftate ſhall be applied excluſively in 
the firſt inſtance to the payment of its own credi- 
tors, the joint eſtate to the joint creditors and the 
ſeparate to the ſeparate ; and that neither the joint 
creditors ſhall come upon the ſeparate eſtate, nor 
the ſeparate upon the joint, but only upon the /ur- 


t 1 Atk. 100. 3 P. W. 408. 


u Craven and Knight, 2 Ch. 


Rep. 226. Exp. Crowder, 2 


Vern. 706. Exp. Cook, 2 P.W. 
499. Mackenſon and Parker, 
cited Barn. B. R. 470. Horſey's 
ca. 3 P. W. 23. Goſs and Du. 
freſnay, 2 Eq. Abr. 110. S. C. 
Dav. 371. Exp. Rowlandſon, 


3 P. W. 405. Twiſs and Maſ- 


ſey, 1 Atk. 67. Exp. Abingdon, 
cited 1 Atk. 98. Exp. Bankes, 
ih. 106. Exp. Hunter, ib. 223. 
Exp. Baudier, ib. 98. Exp. Pow- 
ells, 2 Eq. Abr. 111. S. C. Dav. 
373. Exp. Bond and Hill, 1 Atk. 
98. Exp. Hayward, Ce. B. L. 
251. Exp. Burnaby, ib. 253. 
Exp. Elton, 3 Vez. J. 238. 


Plus 


PROOF OP DEBTS. 46t 


flus of each that ſhall remain after each has fully 300K V. 
ſatisfied its own creditors reſpectively. Se. I. 
In conformity to this rule of diſtribution, ſepa- 
rate creditors have never been permitted to come 
in directly upon the joint: eſtate, along with the 
joint creditors *: but as the affignment under a 
joint commiſſion is of the whole eftate, as well of 
the ſeparate eſtate of each partner, as of the joint 
eſtate of all the partners ; ſeparate creditors have 
always been allowed (formerly by ſpecial order, the 
commiſſioners having no original authority for the 
purpoſe ; but latterly by a general order v, to ſave 
the expence and delay of applications in each par- 
ticular caſe), to prove under a joint commiſſion, 
for the purpoſe of receiving dividends from the ſe. 
parate eſtate in the firſt inſtance, and afterwards from 
the ſurplus, if any, of the joint eſtate, after the 
joint creditors are fatisfied * (1 59). 


x Same caſes. Horſey's ca. 3 P. W. 23. Exp. 
y See Ld. Loughborough's Baudier, 1 Atk. 98. Exp. Pow- - 
order, 8th March 1794. ells, 2 Eq. Abr. 111. 


* Exp. Crowder, 2 Vern. 706. 

(159) As, under a joint commiſſion, the aſſignees are choſen 
only by the joint creditors, it might, perhaps, be for the benefit 
of the ſeparate eſtates if ſome proviſion could be made for the 
choice of one or more of the aſſignees from among the ſeparate 
creditors, Joint creditors are apt ſometimes to neglect the 
ſeparate eſtates, unleſs quickened by the proſpect of a ſurplus, 
and even a ſurplus may ſometimes be found too ſoon. The 
ſeparate creditors were in a better ſituation, in theſe reſpects, 
when ſeparate commiſſions were allowed to be taken out at the- 
ſame time with a joint one. | | 

| | Where 


452 


BOOK V. 
CHAP.ILI 
Sect. I. 


+ 
_ 
& 
* 
= 
, 
* 
2 
3 
5 
- 2 
þ 
if 
' 
x 
29 
+ 


oc —— zz If 27,0 OY, 
6: * — 2 ' 


rn 
8 


* 1 
8 Ar rn I INNPIITTTY — of = 


p- * * i. YE 
22 XR * * 5 


* "7; 


SD EIT os ad 


PROOF OF -DEBTS. 
Where the credit has been joint, though a ſepa- 


rate ſecurity only was taken, ſuch a creditor will 
— be admitted directly upon the joint eſtate *. 


So where creditors lent money to two partners 
upon their joint notes, and upon the ſeparate 
bonds of each; and the money was applied to the 
uſe of a W conſiſting of them and others, 
who all agreed to conſolidate the ſeparate debts, and 
to conſider them as the debts of the new partner- 
ſhip; they were allowed to be proved upon the 
joint eſtate of the whole“. 

But a ſeparate creditor by bond, of one who 
afterwards took in a nominal partner, and became 
bankrupt, was not allowed to prove under the 
joint commiſſion (160); there being no evidence 
of its having been made a joint debt. But it was 
ſaid that if intereſt had been paid by both, that 
would have been conſidered as an adoption of the 
debt, and would have made the partnerſhip liable. 
A broker, inſuring with an underwriter, who 
underwrote ſeparately, but had partners, and the 
broker kept the account as with the partnerſhip, 
muſt prove upon the ſeparate eſtate ; inſurance with 
a partnerſhip being prohibited by the ſtatute *. 


2 Exp. G. Brown, cited in 4 Exp. Angersſtein, 1 Bro. 


Exp. Hunter, 1 Atk. 225. and 399. Exp. Lee, ibid. See 6Geo. 


ſee ibid. 227. 1. c. 18. and Mitchell and Cock- 
d Exp. Clowes, 2 Bro. 595. burn, 2. H. Bla. 379. 
< Exp. Jackſon, 1 Vez. J. 131. 


8 1 — — 
— — „ — 


(160) There was no ſeparate eſtate. | 
Money 


PROOF OF DEBTS. 


Money borrowed by one partner for his private 
uſe, though applied to pay partnerſhip debts, 
cannot be proved by the lender, upon the joint 
eſtate *, Nor truſt money in the hands of one 
partner, applied by him to the uſe of the partner- 
ſhip, but without the privity of his copartners; for 
one abuſing his truſt and advancing money to the 
partnerſhip, raiſes no contract between the partner- 
ſhip and the perſon whoſe money it is . But if it 
is advanced with the privity of his partners, it 
becomes a debt againſt the partnerſhip ; and though 
after the money was advanced, the partners ſepa- 
rate, and the partnerſhip effects are aſſigned to 
one of them, who takes upon him all the debts, 
that is no payment in diſcharge of the other, but 
both remain liable? (161). 


SEC. 11. 


Of Joint debts. 


As it frequently happened that joint property 
was taken under a ſeparate commiſſion, ſo joint 
creditors were frequently allowed to come in under 
it for a ſatisfaction of their debts; but it was al- 
ways ſubject to the ſame direction as in the caſe 

e Exp. Wheatly, Co. B. L. E Smith and Jameſon, 5. T. 


550+ NR . 601. 
. f Exp. Apſcy, 3 Bro. 263. 


— ** — 


(i161) In this caſe it appeared the money in queſtion was 
entered in the books on the joint account. 


— 
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BOOK v, of a joint commiſſion,” that the different eſtates 
CHAP. III. 

Seck. II. thould be . to the payment of their reſpec- 
tive creditors * 

And 1 delene there is no inſtance of joint cre- 
ditors being allowed to come in, pari paſſu with 
ſeparate creditors,” upon the ſeparate eſtate, till the 
Tule 'was broke in upon by a great authority in 
ſome very late caſes; in which it is ſaid to have 
been held, that as the aſſignees under a ſeparate 
commiſſion miglit poſſeſs themſelves not only of 
the ſeparate eltate, but of the bankrupt's propor- 
tion of the joint eſtate ; and as a ſeparate commiſſion 
might be taken out by a joint creditor ; ; and ſepa- 
rate creditors were allowed to come in under a 
joint commiſſion (162); there was therefore no 
diſtinction to be made between joint or ſeparate 
1 debts, but that they ought all to be paid pari paſi, 
| out of the bankrupt's property, which was com- 

poſed of his ſeparate eſtate and of his _— of the 
. joint eſtate. 


1 b Macken ſon and Parker, 
4 cited 1 Barnard, B. R. 470. 
Exp. Baudier, 1 Atk. 98. Exp. 
Voguel, ib. 132. Exp. Hayward, 


Co. B. L. 281. Exp. Bur- 
naby, ibid. 253. Exp. Old- 
know, ib. 238. And ſte the 
caſes upan bill-filed to the ſame 
effect, Craven and Knight, 2 


Ch. Rep. 226. Richardſon and 
Goodwin, 2 Vern. 293. Goſs 
and Dutreſnay, 2 Eq. Abr. 
110. 

i Exp. Cobham, x Bro. 576. 
Exp. Hodgſon, 2 Bro. 5. Exp. 
Page, ib. 119, Exp. Flintum, 
ib. 120. | 


- „ * 
F * „***  ———— 


Em 


(162) But it does not appear, in any older caſe where ſepa- 
rate creditors were allowed to come in under a joint commiſſion, 
that this was for the purpoſe of coming in directly upon the 

joint gſlate along with the joint creditors. 


At 
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At the ſame time this right of the joint creditors BOOK V. 


CHAP.III. 


to come upon the ſeparate eſtate is ſaid not to have Sect. 11. 


been laid down ſo generally, as would appear 
from the imperfect reports which we have of theſe 
caſes, but that it was underſtood to be ſubject to 
this limitation, that if the aſſignees of the ſeparate 
eſtate would undertake to file a bill againſt the 
other partners, the creditor admitted to prove was 
to be reſtrained from receiving a dividend *, But 
the queſtion has been again conſidered at great 
length, in a ſubſequent caſe upon the petition of 
joint creditors claiming to prove under a ſeparate 
commiſſion, for the purpoſe of receiving a dividend 
from the ſeparate eſtate. In this caſe, in which 
there was a joint fund in the hands of ſolvent part- 
ners, it was held, that the rule for applying each 
eſtate reſpectively to the payment of its own debts 
was too long eſtabliſhed to be altered: that the 
caſe of a joint creditor ſuing out a ſeparate com- 
miſſion, was very different from that of other joint 
creditors; and that the former was allowed to 
come in upon the ſeparate eſtate along with the 
ſeparate creditors, upon the equitable ground, that 


by taking out the commiſſion he was precluded 


from ſuing at law, and having done ſo for the be- 
nefit of the ſeparate creditors they could not ob- 
ject to his having the benefit of it for his own debt; 
but that other joint creditors were exactly in the 


* See Exp. Elton, 3 Vez. J. 18. C. 
238. 


II H caſe 
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= Won. caſe of a perſon, having two funds, whom a court 

Seck. II. of equity would not allow to attach himſelf upon 

—— one fund to the prejudice of thoſe who had no 

other: that the ſeparate creditors having no right 

to claim againſt the ſolvent partners but what the 

bankrupt's ſeparate eſtate ſhould have paid beyond 

his moiety of the partnerſhip debt, a joint credi- 

tor, proving his whole debt againſt the ſeparate 

eſtate in the firſt inſtance, could not put the aſ- 

ſignees of that eſtate, in his ſituation, as to the joint 

fund ; for each partner being, as between them- 

ſelves, hable for a motety, and tor a moiety only, 

of the partnerſhip debts, the aſſignees of the ſepa- 

rate eſtate, would only claim in the ſame right as 

the bankrupt, againſt the ſolvent partners, namely, 

what was paid beyond his moiety, though his eſtate 

had been charged with a proof for the entire debt, 
and paid a dividend upon that amount; whereas if 

the joint creditor had recourſe to the ſolvent part- 

ner and recovered of him in the firſt inſtance, the 

ſeparate eſtate would have the like benefit in the 

latter caſe, as the ſolvent partner in the former: that 

it would be unjuſt therefore to compel the aſſignees 

of the ſeparate creditors, who as ſuch have no right 

againſt the partnerſhip fund, to file a bill againſt the 

Y other partners to aſſert the right of the joint credi- 

tor making the claim, to go againſt the joint eſtate, 
who has himſelf an eaſier and quicker remedy by a 
ſuing the partnerſhip : and the petitioners were ad- 
mitted to prove, but the dividend was ordered to be 
reſerved 
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reſerved until it ſhould be ſeen what they had or 
might have received from the partnerſhip effects. 


As creditors having only a ſeparate ſecurity are 
yet admitted upon the joint eſtate, if the credit was 
really joint; ſo a creditor, with a ſecurity in a 
joint form, will be admitted upon the ſeparate 
eſtate, where it appears to have been intended there 
ſhould be a ſeveral liability *. 


SECT. III. 


Of Joint and Several debts. 


A joint and ſeveral creditor cannot come upon 
both eſtates at the ſame time. He muſt make his 
election, and which ever he chuſes, he will not be 
allowed to come upon the other unleſs there is a 
ſurplus after paying its own debts . But he muſt 
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. * 


have time to look into the accounts of the reſpec- 


tive eſtates that he may ſee which will be the moſt 
beneficial to him; and has been allowed to defer 
his election till a dividend declared . Even the re- 
ceiving of a dividend is no determination of his 


election, and he has been allowed to change, upon 
refunding the dividend 1, 


m In re Bate and Henckell, Exp. Bond and Hill, ib. 98. 
3 Vez. J. 400. In re Freeman o Same caſes. 


and Grace, ib. 401. ? Exp. Clowes, Co. B. L. 
a Exp. Rowlandſon, 3 P. W. 258. 


405. Exp. Bankes, 1 Atk. 106. 4 Exp. Rowlandſon, 3 P. W. 


H H 2 SECT. 


- 


4 * Fam, 2 . 
T 
* 
22 — — 5 4 4; 
— — * = 


SE 4+ * 


— 2 
1 | hm 
— — — 


— =" r 


— — —  — 


_ 
5 


: 
11 
" 
. 
. 
14 
. 
* 
0 
| 


NT —½ ̃  — — —— 


—— — — r— 


— 2 — > 


5 Ser LS tha ne „K * 2 — — a 2 * 
= - — . . mY 
= g D " E 
— - Py 22 - — —. — 8 = - 


468 


BOOK V. 


CHAP. III. 


Sect. Iv. 


PROOF OF DEBTS. 


SECT. IV. 


Of Proofs by Partners, or in right 
of Partners. 


It has been held, where one partner borrowed a 
ſum of money upon his own ſecurity, which he 
afterwards lent to the partnerſhip, that the prin- 
cipal creditor, though he could not come in upon 
the joint eſtate directly in his own right, there 
being no evidence of any contract as between him 
and the partnerſhip, might do ſo by a circuity, as 
ſtanding in the place of the partner, who had ad- 
vanced the money to the partnerſhip, and had 
thereby become a creditor upon the partnerſhip 


fund. But it appears not to have been attended 


to in this inſtance, that the claim of ſuch partner 
himſelf upon the joint property, is only for his pro- 
portion of the ſurplus, upon the balance of accounts, 
after the joint property has been in the firſt place 
wholly applied to ſatisfy the joint creditors ;. and 
upon this ground it ſeems by ſubſequent determi- 
nations to be ſettled that a partner cannot be a cre- 
ditor upon the partnerſhip fund in competition 
with joint creditors *, | 


But if one or more of the members of a partner- 
ſhip carry on a diſtin& trade, and become in fuch 


r Exp. Hunter, r Atk. 223. J. 167. Exp. Burrell, ib. Co. 
6 Exp. Pai ker, Cited 1 Vez. B, L. $4 ++ 


7 ; | ſeparate 
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ſeparate capacity, creditors of that parnerſhip which 
becomes bankrupt, a proof may be made on their 
behalf, as if they had dealt with ſtrangers*. 

As a ſeparate creditor of one partner cannot by 
ſtanding in his place be a creditor upon the partaer- 
ſhip found in competition with joint creditors, /o a 
joint creditor cannot by ſtanding in the place of 
the partnerſhip, become a creditor, in competition 
with the ſeparate creditors, upon the ſeparate eſtate 
of one of the partners, who is indebted to the 
partnerſhip fund by taking out more than his 
ſhare *: wnleſs it has. been taken with a fraudulent 
intent to increaſe his ſeparate eſtate The joint 
aſſignees have been denied leave to prove againſt 
the ſeparate eſtate of one of the partners, the 
balance of a long account due from him to the 
partnerſhip”. 

There ſeems to be no doubt that in their indi- 
vidual capacities, one partner may be a credicor of 
another, and continuing ſolvent may prove, or if 
he becomes bankrupt that his aflignees may prove, 
the debt, under a ſeparate commitilion againſt the 
other. But it has been ingeniouſly ſuggeſted by 
Mr. Cooke 7, that if the debt ariies by paying 
more than his moiety of the partnerſhip debts, it 


t Ben, Ring, Co. B. L. 55r. 547. F xp. iſlignees of Lodge 
v» Exp. Baton, Co. B. L. ant Ferca'l, 1 Vez. J. 165. 
347. Exp. Drake cont. cited x Exp. Cult in 1e For :yce, Co. 
Atk. 225. which tecms S. C. B.L £48. 
as Exp. Blake, Co. B. L. 545. Y E p. Grill. Co. B. L. 547. 
x Exp. Batſon, Co. 8B. L. 2 Co. B. L. 50. 
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could not be proved unleſs the payment was prior 
to the bankruptcy of the other (163). 


SECT. v. 
Of the aſſignees Accounts of the reſpective eſtates. 


Under a joint commiſhon, diſtin& accounts of 
the reſpective eſtates, and the application of them 
to their reſpective creditors according to the rule 
of diſtribution mentioned in the firſt ſection of this 
chapter, are directed by the general order for ad- 
mitting ſeparate creditors to prove their debts *. 
And under a ſeparate commiſſion where joint pro- 
perty has been taken, the accounts have been di- 
rected in the ſame manner, upon petition *; but it 
has ſince been held that this cannot be done upon 


petition, without conſent of the ſolvent partner 


who has an intereſt in the diſtribution" of the joint 
fund, and to controvert the demands upon it, but 


mult be upon a bill filed, 
Lord Loughborough's Or- © Exp. Lydiard, C. B. I. 
der, 8th March 1794. 254. Hinkey and Garratt, 3 


b Exp. Hayward, Co. BL. Bro. 458. 
251. Exp. Burnaby, ih. 253. 


— 


(163) It is like the debt of a ſurety, and partners may be 
conſidered as reciprocally ſureties for each other to the joint 
creditor; but as between themſelves no debt ariſes till actual 
payment beyond the moiety. If the joint creditor were ad- 
mitted to prove againſt the one, quzre, whether the other, by 
paying beyond his moiety, might not, like a ſurety, have the 
benefit of the joint creditor's proof, though ſuch payment were 


Under 


— 
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and afterwards took in another as a partner, who 
both became partners with the third; diſtin& ac- 
counts were directed, and that each eſtate ſhould 
bear firſt its own debts *, 

Under a joint commiſſion againſt two, where 
property was taken, belonging to the bankrupts 
Jointly, to each ſeparately, and to one of them 


471 


Under a joint commiſſion againſt three, of whom 200k y-. - 


one had firſt traded ſeparately and had creditors, Sect. V. 


jointly with another perſon ; the only order, which 


it was thought could be made, was for keeping 
diſtin& accounts of the joint and ſeparate eſtates of 
the bankrupts, and that the creditors of the one 
of them jointly with the other perſon, might come 
in as ſeparate creditors under that order e. 


SECT, VI. 


Of Set-off. 


The debtor of a partnerſhip cannot againſt the 


partnerſhip debt ſet off a debt due to him from 


one of the partners, becauſe the debts are between 
different perſons, and in diſtin& rights; and the 
debts from the partnerſhip muſt be firſt paid be- 
fore any part of the fund can be applied to the 
ſeparate debts of the reſpective partners. But if 
there is a ſurplus, then out of the partner's ſhare 


© Exp. Parker, Co. B. L. 
256. 
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d Exp. Marlin, 2 Bro. 15. 
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of that ſurplus, the debtor of the partnerſhip may 
dedutt the partner's ſeparate debt to himſelf f. 


— A ſurviving partner may ſet off a debt due to 


him jointly with the deceaſed partner, againſt a 
ſeparate demand upon him in his own right: the 


right of action for ſuch debt ſurviving to him 
alone *, 


SECT. VII, 
Creditor proceeding at Law. 


A creditor by bond of two obligors, having after 
the bankruptcy of the one, taken the body of the 
other in execurion, and after receiving a part of his 
debt diſcharged him, was allowed to come in as a 
creditor under the other's commiſſion, it being 
held that the intereſt veſted in the creditors by the 
alignment under the commiſſion, which was com- 
pared to a fi. fa. executed, was not diveſted by a 
ſubſequent ca. /a. againſt the other * (164). 


f Laneſborougb and Jones, 1 E Slipper and Stidſtone, 5 
P. W. 326. the note of the re- T. R. 493. 


porter. Exp. Quintin, 3 Vez. J. n Exp. Smith, 1 P. W. 237. 


248. 


—_— 


(164) He was allowed to prove only for a mozety of the 
reſidue of the debt, each being liable in equity, it was ſaid, 


only for half the debt; but that if the bankrupt had actually 


received the whole money, the creditor might have proved the 
whole. A different rule has been ſince laid down, with reſpect 
to the amount of proof in ſuch caſes; for which ſee above, 
p. 96. 103. 


On 
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On the other hand a creditor coming in and re- BOOK v. 
Tn re Ig ; HA ui. 
ceiving dividends under a commiſſion againſt one Sect. vll. 
partner, is not thereby precluded from proceeding ——* 
againſt the other, who is on the contrary benefited 
by the leſſening of his debt in proportion to the 
amount of the dividend paid *. 


3 Heath and Percival, Stra. 403- S. C. 1 P. W. 682, 
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CHAP. IV. 
Of the Certificate, and the bankrupt*s Allowance. 


SECT. I. 


Of the C ertificate, 


10 Ann. c. 15. %. 3. 


Art debts, whether joint or ſeparate, are equally 
diſcharged by the certificate, under either a 
ſeparate or a joint commiſſion bh. The ſtatutes ſay 
nothing about joint or ſeparate debts, or joint or 
ſeparate commiſſions, but diſcharge the bankrupt, 
generally, from all debts due or owing by him be- 
fore he became a bankrupt ; and a joint debt is the 
debt of each partner as well as the debt of all the 
partners jointly *. 
But it is provided by the ſtatute of Anne that 
the certificate obtained by one partner or joint 


debtor ſhall not diſcharge or releaſe the other who 


b Exp. Yale, 3 P. W. 24 Wickes and Strahan, Stra. 
Grace and Higham Fitzg. 281. 1157. 
Exp. Caruthers, Dav. 468. i Howard and Poole, Dav. 
Howard and Poole, Stra. 995. 431. Exp. Caruthers, ib. 468. 
Twiſs and Maſſey, 1 Alk. 67. Exp. Yale, 3 P. W. 24. 


ſhall- 


OF THE CERTIFICATE. 


ſhall be liable to the debt as if the bankrupt had 
never been diſcharged (165). 

| 

SECT. 11. 


Of the bantrupt's Allowance. 


Under a joint commiſſion, partners cannot 
have a double allowance, one in reſpect of the joint, 
and the other of the ſeparate eſtate ; and one allow- 
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— 


ance only is to be divided between them in reſpect 


of their joint and ſeparate eſtates, according to the 
proportion which the ſurpluſſes of their reſpective 
ſeparate eſtates, and the reſpective moieties of 


their joint eſtates have contributed to the payment 
of the joint debts *. 


k Exp. Bate, 1 Bro. 452. 


— 
* 


(165) Partners, though each is liable for the whole of a joint 
debt to the joint creditor, are, as between themſelves, liable 
only in moieties ; and one paying only his moiety can have no 
demand againſt the other. Quzre, If one paying more than 
his moiety, after the other has obtained his certificate, can 
charge the latter with ſuch over payment ; for it ſeems a pay- 
ment without conſideration as to him ; ſuch payment, which 
alone could create a debt from him to his partner, being 


made when he was no longer liable for any part of the debt to 
the joint creditor ? 
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CHAP. V. 
Actions by and againſt Aſſignees. 


1 ſame perſons aſſignees under two ſeparate 

commiſſions againſt two bankrupts partners, 
may join in action to recover money due to the two 
jointly; but cannot in the ſame action recover alſo 
ſeparate debts due to each. They cannot in the 
ſame action ſue in different rights '. 

A declaration by perſons being aſſignees of 
A. and B. and allo of C. for a joint debt due to 
A, B, and C. was held good, on motion in arreſt 
of judgment, after verdict a. Aſſignees muſt 
make out their title by ſhewing that thoſe under 
whoſe commiſhons they claim, would have been 
entitled to recover in the ſame name : but nothing 
in this record ſhewed that they might not claim 
under a joint commiſſion, or under ſeparate com- 
miſſions againſt each. Preſumed, after verdict, 
that they muſt at the trial have proved themſelves 
legally conſtituted aſſignees. For any thing that 
appeared, one commiſſion might be ſued on the 
debt of A. and B. and another on a ſeparate debt 
of C. and then the aſſignees under both might join 
in action for a debt due to both eſtates. 

A cauſe of action accruing to a partnerſhip, by 
reaſon of money paid, in a partnerſhip tranſaction, 


I Hancock and Haywood, 3 m Streatfield and Halliday, 
T. R. 733˙ ib. 753. 


by 
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by one of the partners after the bankruptcy of S. 
another; the ſolvent partner cannot ſue alone, but 
muſt join with the aſſignees of the other ". 
To an action of a/umpſit brought by partners, 
the defendant may plead the bankruptcy, and af- 
ſignment of the effects of one of them: and this 
was diſtinguiſhed from the caſes in which a bank- 
rupt has been allowed to bring zrover *, but this 
being upon contract, which is transferred to his 
aſſignees ?. 
A ſecret act of bankruptcy by one partner un- 
known to the other does not avoid the acts of the 
other, done afterwards bona fide, in relation to the 
partnerſhip property; either in reſpe& of the 
bankrupt's moiety or his own. But even if ſuch 
acts of the ſolvent partner bound only his own, and 
not the bankrupt's moiety, the aſſignees being 
tenants in common, cannot have #rover againlt the 
ſolvent partner's vendee . 


n Graham and Robertſon, 2 p Eckhardt and Wilſon, 8 [ 
T. R. 282. T R, 140. See above, p. 414. i 
o See Fowler and Down, Fox and Hanbury, Cowp. 1 
Webb and Fox, &c. 445. 9 
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Sixcz this work was printed, the Term Reports 
of laſt Eaſter term have been publiſhed, contain- 
ing the following caſes. 25 


Gordon and Wilkinſon, 8 T. R. 507. 


A commiſſion founded upon an act of bank- 
ruptcy by lying two months in priſon, cannot be 
ſued out before the expiration of the two months. 
The act is not completed before that time, and the 
affidavit to obtain it would be a perjury. (See 
above p. 60, 61.) N 


Arding and Flower, ib. 534. 


A bankrupt attending, upon notice for that pur- 
poſe, a meeting of the commiſſioners, to declare a 
dividend, is protected from arreſt at the ſuit of a 
creditor, during ſuch attendance, though ſeveral 
years after his laſt gxamination. This was deter- 
mined upon general principles; conſidering the 
bankrupt in the character of a witneſs or party at- 
tending commiſſioners employed under the autho- 
rity of an act of parliament, ſitting in the nature of 


a court in the adminiſtration of juſtice. 
The 
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The bankrupt had verbal notice to attend, but 
no regular ſummons from the commiſſioners. The 
commiſſioners had, upon the arreſt, cauſed it to be 
ſignified to the officer, that the bankrupt was at- 
tending them in the diſcharge of his duty, and that 
if he were detained the Lord Chancellor would on 
petition commit the officer, who therefore releaſed 
him. Lord Kenyon held that the bankrupt muſt 
be taken to be attending by virtue of the commiſ- 
fioners authority, for he received the uſual notice 
to attend, and the commiſſioners afterwards 
adopted the act of the meſſenger. 
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Aſſignment. 


See 


Form of it generally, and circumſtances ſubſidiary to car- 


rying it into effect in n caſes 
Effet of it — 


I. In reſpect of the different kinds of I, and of the 


nature and extent of intereſt yeſting in aſhgnees - 


I. Different kinds of property, aſlignable or not 


1. Generally - 1 
2. Particularly 5 — 
1. Things in action met > 
2, Contingent intereſts or Poſſibilities 
3. Offices, &c. - - 
4. Things under reſtraint of alienation 
I 12 
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5. Things in Joint tenancy - * 
6. Property of the wiſe — - 
7. Truſt property = - 1 
8. Property ſituate in other countries - 


2. Nature and Extent of the intereſt that veſts in them 
I. In property in the bankrope 1 in his Own right 
1. Generally - - 
2. In caſes of Set- off 192, and havekn of the 
mutuality of debts in reſpect of 


1. Their natures and conſiderations > 
2. The times of their accruing 4 
3. The parties - - * 
3. In certain caſes of Lien 4 


Tradeſman, Banker, Factor, &c. 
2. In property which he had in the right of Others 


1. As huſban| - 0 4 
2. As truſtee generally . 4 
3. As Executor or Adminiſtrator - 
4. As Faftor . | 


II. In reſpect to the Time of the aft of Binkraptcy - 
1. With reſpe& to diſpoſitions of property made 8 


the Act of bankruptcy — 
1. By acts in Pais; as ſales, deeds, &c. 5 
and herein of 

1. Receipt of debts without - - 

2. Payments in the courſe of trade w 
3. Purchaſers without notice, and no commiſhon 

in five years = be 

2. By acts of Law — - C 

1. Judgements, Executions, &c, \ 4 

2. Attachments of property abroad Fe 


3. Extents of the crown 

g. With reſpett to diſpoſitions of property, where the 
act of bankruptcy Intervenes | in ſome part of the 
tranſaRion — - 3 
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1.- Generally _ «few gy 
2. With reſpect to Acts nl of 3 the 
legal eſtate - - 254 
3. As to Property delivered — but not Accepted . 
- till after - 4 - l-.1 206 
4. Property ſtopped in tronfi & 2113 17> 259 
C Wan reſpect to property coming to the bankrupt 
alter his bankruptcy ot = — 271 
III. In reſpect of diſpoſitions of property, by Frand -.1 -. yy 
1. In contemplation of bankruptcy - 278 
2. Proviſions for Wife and n COnTEyances in 
1 aruſh; Kr. © Þ - - 281 
3. Fraudulent extent of the Crown — 285 
4. Poſſeſſion as reputed owner | — 286 
1. Of property originally the e O - * 294 
1. Things capable of delivery - - 297 
2. Things capable of a qualified delivery only - 302 


3- Things incapable of delivery, Choſes in ation 306 
2. Of property not originally his — - ZLT 
Effet of Aſ/ignment under commiſſions againſt Partners 455 
Altachment. See A of Bankruptcy and Aſſignment. 
Bail See Sureties and Certificate. 


Bankrupt. 

Perſons who may be bankrupt. 

I. The Perſon — - — 4,8 

I. Place of birth — — „ 
2. Station or privilege — — - ibid. 

II. The Trade. See Trade. 

III. The Capacity of contracting debts - 26 
| 1. Infants — — — — _ Ibid. 
2. Femes covert - 8 e 
| 3. Clergymen - 5 - — 28 

Bills of Exchange) - - 96. 147. 189. 225 

Bond - = - — 103 
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Brakers - - IO. 12. 197. 202. 213, 214 
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1. Of ſigning it — — — 373 
1. By the Creditors — - - ibid. 
2. By the Commiſſioners = = 374 
II. Of its allowance and confirmation - 176 
III. Circumſtances which avoid it, or defeat its operation 380 
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1. Fraud in obtaining - - ibid. 
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money - - - 381 
2. Creditors ſigning it, on fictitious debts ibid. 
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Concealment - - ibid. 
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2. Gaming - - — 385 
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: IV. Of the Effe of the Certificate - 388 
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Commiſſion. 


I. Againſt common perſons > 4H 
I. Suing out, 67. and herein of 
The Petitioning creditor's debt - 
1. Its amount - — - 
2. Nature and ground - - 
3. Time when contracted | — 
1. In ua of the trading | 
2. — che act of er 
3. —————- ſtatute of limitations 
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IV. Superſeding = „* - 
V. Renewing . 4 
II. Againſt Partners — F: 
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I. Att of bankruptcy — - 
2. Petitioning creditor - — 
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Commiſſioners. See Examination and Suits in equity. 
Commitment. See Examination (powers of commiſſioners). 
Concealment. See Examination. 
Contempt, See Examination. . 
3 Contingent debts - $2—88 


Copyhold. See Aſſignment (form of). 
Cofts. 


1. Under the ies — — — 446 
2. In Suits and other proceedings — — 448 
See alſo Proof of debts. . 
Covenant, 107, and. ſee Certificate (effett of). 
_ Creditor petitioning. See Commiſſion (ſuing out). 
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3 | Death 
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Debts. See Prof of debts. | 
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Deed. See At of bankruptcy (fraudulent conveyance), 
and Afignment effect of, in caſes of fraud). 

Demial.. See Af 7 Oy ( — to keep bone 


Deni zen * D 8 
Departing the Realm. See 4a of FRE 
Departing from the divelling houſe. See ibid. 4 
Dep-ſitions. See Actions evidence) and Proof of debts 
(conditions and manner of proof). 
Diſcharge. See Certificate. 
Diftireſs. See Prof of debts (rent). 


Dividend - - - — 1403 
Docket © - - - - | 67 
Drover — 2 : 13, 14 


Election. See Prof of debts (conditions and manner of 
proof); and ſame Title (under commiſſions againlt 
Partners). | 

Enrollment. See Aſſignment (form, &c. of). 

Eſcape. See AF of bankruptcy. 
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3- Others - - - - 325 
II. Form and manner of the — 325, and herein of 
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Exciſe - - - - 21.51 
Execution | — 42. 242.419, 420 
Executor. See 40 igument and E of debts, 
Extent A — — 249. 285 
Factor. See Aſſignment ad Trade. 
Farmer — — — — — 13 
Feme covert — - - 26, 27 
Gaming. See Certificate 9 0 — - 26 
Infants | — — - - ibid. 
Innleeper — 81 - - - 20 
Inſurance - — - - - 115 
Intereſt - - — 116. 410 
Judgmente - - - 119.242 


Laſi Examination. See Examination. 
Lien. See Aſſignment. 


_ Mortgage — — — 118. 147. 187 


Partners, commiſſions againſt - — — oi$0 
Payments in courſe of trade. See A/Jjgnment (eſſect of i in 

reſpect to the time of the act of bankruptcy). 3 
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Paſſeſſion as reputed Owner, 286. See Aſſignment (ef 
of, in caſes of Fraud). 


Privilege from Arr. See Examination. 
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1. Under common commiſſions = - — 82 
I. Of debts generally — 9 — ibid. 
1. The time at which a debt ſaid to accrue - bid, 
2. The certainty of its amount - — 87 
3. Its conſideration — - 89 
II. Particular debts gr, are arranged in the Work, 
alphabetically. 5 
III. Conditions and manner of proof — 139 
| 1. Time of proving - - — ibid. 
H 2. Kind of proof — — — 140 
3. In whoſe perſon made — — 142 
4. Creditor having a ſecurity - — 144 
5. Creditor proceeding at law — — 148 
| 6. Creditor having benefit of another's proof + 155 
N 7. Reduction of proofs - - 158 
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; I. Separate debts - 3 —dbid. 
N 2. Joint debts — = 463 
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i . 6. Set-off - - — — 471 
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I. Of the Jurĩſdiction — - — 431 | 

1. Of the Commiſſioners - = bid. 

2. Of the Great Seal - - 3 

II. Of ſuits by and againſt Aſſignees - — 434 

III. Of Suits begun before bankruptcy - — 437 

Superſeding commiſſions - = 440 


Surrender of bankrupt. See Examination. 
Surety. See Proof of debts. 


Surplus of bankrupt's effects - — 409 
Trade — — — — — 9 | 
The Requiſites to conſtitute a trading - = ibid. | 
J. Credit upon an uncertain capital - = bid. | 
I. Buying and ſelling moyeable chattels - 10 | 
1. Generalty—Merchant, grocer, &c. = bid. 

2. Bankers, brokers, factors, ſcriveners, exchange- 
brokers, &c. - * 10, 11, 12 


2. Buying materials and ſelling them manufactured 12 

3. Labourers, 13. Not liable to bankrupt laws. 

4. Land owners, ibid. Not liable. Farmer, grazier, 
drover, ibid. Coal- mines, alum- rocks, &c. 14. 
Brickmaker — — — 15 

5. Land- jobbers, 17. Not liable. | 

6. Buying and ſelling bank-ſtock, &c. ibid. Not liable. 
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drawing bills for private occaſions, ibid. Poſſeſſion 
of a ſtock in trading companies, 19. Qu. * 
III. General way of merchandize + wa: ni" 0 
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Rewards of inns of court, &c. no traders, 21: nor 
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_ exchequer hills - - - _ tbid. 

IV. In party's own right 3 - ibid, 
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3- Legal trade 5) - — ibid. 
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5. Reſiding in England - - ibid. 
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Truflee. See Mignment. 
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